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* 1. Consensus

Introduction to the ConsensusDOCS Guidebook

ConsensusDOCS is the product of leading construction associations, dedicated to identifying and
utilizing best practices in the constructiowustry for standarconstruction contracts. Thé 3
participating associations represent Design Professionals, Owners, Constructors, Subcontractors
and Sureties that literally spell the DOCS in ConsensusDOCS. ConsensusDOCS contracts and
forms attempt todirly and appropriately allocate risks to the Party in the position to manage and
control the risk. The practices articulated in the documents are fothiaking, and may not

always represent the status quo, but rather a better path forward to acbjegerpsults. The

goal of the multidisciplined drafters was to create documents that best place the Parties to a
construction contract in a position to complete a project on time and on budget with the highest
possibility of avoiding claims.

By startingwith better standard documents that possessrbfrgm all stakeholders in the

design and construction industry, you reduce your transaction time and costs in reaching a final
Agreement. By using fairer contracts helps eliminate unnecessary risk caotesgand thereby
better pri ci nigthebll mnkddi taircen ,i nfifeinldled t o | eac
about how particular risks should be allocated on specific projects before a contract is finalized.
Also, the ConsensusDOCS catalog includesmp | et e Afamiliesd of do
delivery method that provide a coordinated set of Agreements and complimentary administrative
forms. There also are short form agreements that address the-Oamsgructor (205), the
OwnerDesign Professinal (245), and the ConstructBubcontractor contractual relationships in

a more abbreviated manner than do the standard Agreements (ConsensusDOCS 200, 240, and
750 respectively).

In this Guidebook you will find comments by individual associations réggumhrticular

contract documents. These comments are organized by numeric sequence of the
ConsensusDOCS contract documents. The overview sections highlight issues and innovative
features of the documents generally. Association comments are expressonasisgciation to

its association membership. These comments highlight provisions or alert their membership to
consider possible projespecific modifications to a consensus standard Agreement or form.
ConsensusDOCS contracts covered in this releasésdbthdebook include the 200; 200.1;

200.2; 205; 220; 221; 235; 240; 260,261,262,263,300; 301; 310;410; 415; 470;471;472;473; 500
510; 706,70,; 750; 752; and 803.

Users of the original 2007 edition of ConsensusDOCS agreements are encouraged to download
free redlinestrikeout version comparing the 2011 to the 2007 editldowever, please note that
therehas been a significant number of editing changes and section renumbering that give the
appearance that more substantive changes were made in thep@@te than iactually the

case. Consequently, a highlight sheet of changes was created to better pinpoint substantive
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* 1. Consensus

changesThe 2011 update highlights sheet can be found here for free on the internet
http://consensusdocs.org/vepntent/uploads/2011/01/Highligh?s0.pdf

In additionto this Guidebook the notes section embedded into the ConsensusDOCS software
systemprovides instructions to users that oftdart users¢o section renumbering changes.

Lastly, the ConsensusDOCS coalition organizations and ConsensusDOCS staff are deeply
indebted to the hard work of the many the seasoned professionals who contributed countless
hours in the creation of the ConsensusDOCS3raots as well as this Guidebook. Their

collective experience represents hundreds of years of practical experience in the construction
field. Contributor names can be found at the conclusion of this Guidebook.
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Comments and Recommendations regding ConsensusDOCS 200

Standard Agreement and General Conditions Between Owner and
Conrstructor(Lump SumPrice (2011 edition)

Overview
Some generaharacteristics ahe ConsensusDOCS 200
1 Integrates the general terms and conditions with the corata®tmeement

1 Emphasizesheprimacy ofthe OwnerConstructorrelationship and focuses on clear
communication pathwaysavell as developing and maintainipgsitive relationships.
TheDesignProfessional is removed frothedispute process between Owned an
Corstructor

9 Refers to General Contractors as a Constructor, which is a better reference term for an
entity that adds value throughout the process rather than an indistinguishable commodity

1 Clarifies that the Owner is responsible for design and desigdiocation; while the
Constructor is responsible for design elements only if specifically noted. In that situation
the Owner should supply all performance and design criteria

91 Defines overheadsg¢ction 2.4.12) in a more detailed and clear manner to assist i
finalizing change orders and the associated costséstien 8.3.1.3) and would avoid
disputes dring the course of the project

1 Clarifies thatParties specifically name authorized representatseedién 3.4.4or
Constructorssection 4.7/or Owner3; the Constructoalso namea safetyrepresentative
(section 3.11.3)

1 Provides a clear and extensive definition of Cost of the Work, even though this is a lump
sum agreement to fditate potential change orders without disputes

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations
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1 Establishes how electronigformation exchanges may be relied upon.
1 Establisheslates of Substantial Completion and Final Completion

1 Addressesitjuidateddamagedy giving Parties theption as to whether to use liquidated
damagesiLDs0) or not(section 6.5)The document alsgivesthe option to use LDs
both for Substantial Completion as well as Final Complefibie. amount of the LDs is
expressed as a lump sum amobnt thePartiesmay choose to use a per diem amount.

1 Providesan order of precedence claysection 14.2).

Notification of Cancelation Insurance (ACORD Form Change)

ConsensusDOCS recommends, as of September 2011, the following revision regarding
notification of insurance cancelation:

Section 10.2.1Inthé'd i ne, after the fAand nbsreaad fiirTchne p
Constructor shall maintain completed operations liability insurance for one year after Substantial
Completion, or as required by the Contract Documents, whichever is longer.

10. 2.4 Delete section 10. 2. 4epoliciesioftinsuraacet i r et
required under subsection 10.2.1 shall contain a provision that the coverage afforded under the
policies shall not be cancelled or allowed to expire until at least thirty (30) Days' prior written
notice has been given to the OwnEne Constructor shall maintain completed operations

liability insurance for one year after acceptance of the Work, Substantial Completion of the
Project, or to the time required by the Contract Documents, whichever is longer. Before
commencing the Workhe Constructor shall furnish the Owner with certificates evidencing the
required coverage. O

And Substitute the Following:

fn10.2.4 To the extent commercially avail abl
company, insurance policies required urslébsection 10.2.1 shall contain a provision that the
insurance company or its designee must give the Owner written notice transmitted in paper or
electronic format: (a) 30 Days before coverage is nonrenewed by the insurance company and (b
within 10 Bushess Days after cancelation of coverage by the insurance company. Prior to
commencing the Work and upon renewal or replacement of the insurance policies, the

www.ConsensusDOCS.org




* 1. Consensus

Constructor shall furnish the Owner with certificates of insurance until one year after Substantia
Completion or longer if required by the Contract Documents. In addition, if any insurance policy
required under subsection 10.2.1 is not to be immediately replaced without lapse in coverage
when it expires, exhausts its limits, or is to be cancelledztmstructor shall give Owner ‘
prompt written notice upon actual or constr

ConsensusDOCS Guidebook Explanation of Notice of Cancelation Language

Generally, construction contracts require that insurance policies indliefst30 days

advanced written notice to the owner (or an upstream contractual party) if an insurance policy is
canceled or allowed to expire. This has generally been satisfied through certificates of insurance
as evidence of compliance. The Associabbooperative Operations Research and

Development (ACORD), the licensing company for insurance forms, has amended their
certificate requirement&(g.ACORD 25). Consequently, contractors and subcontractors may no
longer be able to received certificatdgnsurance language that proclaims that the insurance
company or insurance broker, should any policies be canceled before the expiration date thereof
fendeavor to mail 30 days written notice to
requiremerd that 30 days advanced notice be included in insurance policies may not be
commercially available and altering ACORD forms to purport to do so may run afoul of state

law. Consequently, current contract language addressing notice of cancelation focasuran
policies no | onger reflect the reality in tJ

Consequently, a working group of experts drafted language which reflects reality, while giving
the Owner sufficient notice. The language provides an owner timelyghitginotification of
cancelation by the insurance company as well as creates an obligation on a party to give notice ¢
cancelation to the owner or other upstream party. Lastly, the drafted solution looks to limit costs
as well time efficiency issues by allowjiiior electronic notification by the insurance company or
the insurance broker as a designee depending who is in the best position to have such
information and can give appropriate notice. In addition, reference to prompt notice is expected
to be soon asrpctical, but in no case longer than 5 days from first learning of cancelation or
nonrenewal of an insurance policy without replacement.

The ConsensusDOCS proposed contractual solution differentiates between nonrenewal,
cancellation, and other change<slilapses in coverage. In the case of active nonrenewal by the
insurance company, the company or designee is in the position to provide advanced notice. In th
case of cancellation, it is not possible for the insurance company to provide advanced notice so
notice would be provided very shortly after cancellation occurs. The most common example is
late payment of premium. In this case, the company may cancel if payment is not received,
however, if payment is received cancellation would be rescinded andheaycad notices

would also have to be rescinded causing unwarranted confusion and inefficiencies. In other
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cases such as a lapse in coverage, only the design builder may be aware of the lapse and
therefore only the design builders could provide that aotic

The ACORD form change impacts all standard contract documents, including the
ConsensusDOCS 200 and the AIA A20&and most manuscripted construction contracts that
contractually require insurance policies provide al@8) advanced notice of cancelatid he
ConsensusDOCS notice of cancelation solution references where such language should be
inserted into ConsensusDOCS contracts (ConsensusDOCS 200, section 10.2.4). However, the
ConsensusDOCS proposed solution is equally applicable to other contaaetsethow oubf-

date due to the ACORD change. The ConsensusDOCS Guidebook is being updated to respond
todayods changing construction marketpl ace i
wait until the next revision cycle.
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Comments from the Associated General Contractors of America (AGC) for
ConsensusDOCS 200

Additional comments on this documeimtcluding a discussion of paftpaid,can be found on
AGCO6 s wenws.agtoey/cantracts

PreambleJob number and Account code were added to all ConsensusDOCS agreements in this
revision cycle as a helpful administrative tool if applicable.

Design Authority and Responsibiliti¢section 2.3): Under th8pearin DoctrinetheParty

responsible for furnishing the completed design impliedly warrants its sufficiency and adequacy.
United States v. Spearin, 248 U.S. 132 (1918). Constructors need to carefully consider the effect
of specifying any design responsibilities in this-fiflithe-blank section. Also, a Constructor

should pay particular attention to the ramifications of performance specifications, equipment
selections, preparation of shop drawings, and the like in the context of section 2.3. Similarly,
postaward actions sucdis Constructor initiated valkeen gi neer i ng changes
responsibilities for the adequacy of the design of a particular system on the project. These actio
may shift risk for design responsibilities to the Constructor. In addition,tCetsrs should be

weary of modifications that add disclaimers to shift the risk of design flaws to a Party that was
not responsible for the preparation of the design.

Exhibits (section2.4.1.): The User is expected to create these referenced exdmbits

applicable. These exhibits contain information that is largely based on a project and company
specific information that varies. The Parties are encouraged to create other exhibits as
appropriate and list the exhibits in this subsection.

A named exhilij Exhibit B for laborrelations was eliminated in this edition. Usare
encouraged to include an Exhibit addressing labor relations and their effect on the Project, if
applicable. Legal counsel is recommended.

Law Effective Date(section2.4.14) AEhedo0 i s new | anguage as
drafters believe this change is a best practice because those bidding on a project are on notice g
a change in the law once it is enacted, as opposed to the effective, which would occur later.

Insurane Deductiblegsection2.4.18) Insurance deductibles are eliminated as an Overhead

item and not included as an item for cost of the Work purposes as a job cost. Some Constructors
consider a paid deductible as a cost of the Work. The ConsensusDOCS thedfeare this is a

best practice because it is presumed that the risk of paying insurance deductibles would be
included in bid prices.

www.ConsensusDOCS.org
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Changed WorKsection 2.4.20.2)This subsection was moveadppear in alphabetical order.

General Responsibilitsgsection 3.1.I)Usersmay want to note that the obligations in the
ConsensusDOCS 750 Subcontract contain similar obligations as this subsection but they are .
spread throughout the agreement at sections 3.14, 3.2.1, 3.1.2, 4.1, 4.3.

Responsibility for Péormance(section 3.3.1) The first sentence was eliminated because it was
redundant with 3.3.2.

Reference to applicable Lasection 3.3.2)Note that the reference to lowercase laws
(undefined) is used here to be more broad reference to applicable la

Warranty Claimgsection 3.8.2)The Constructor shall assist the Owner in pursuing warranty
claimsto the extent that theelection criteria would have been followed by the Constructor,.

Correction of Defective Worksection 3.9): The Constructortis be notified of defective work
during the warranty period and given the option to correct Correction of work even after the
Correction of Work period expires.

Submittals (section 3.14:1This additional language is only to clarify that such extrekviaes
not merit additional charges.

Professional Servicgsection 3.15): When taking on design responsibility (See Section 2.3), the
Constructor should also consider the provisions of Section 3.15 that obligates it to obtain
professional services frorcénsed design professionals and to require the design professionals
to carry E&O insurance as specified in Section 10.8.

Changed Time or Price due to a Change in Law (section 3. Mo8ed to subsection 3.21.1.

Owner Provided Informatio(sedion 4.3): Af t er Owrmpair ssutamit k ¢ ol sect i
Ssubstitute Athat are Contract Documents. o0 O
considered contract document s. Therefore,
documents which are dgsated contract documents. Otherwise, Constructors could be in a
position of having to essentially rely on owner provided information that is disclaimed and
therefore unreliable.

Reference was eliminated because revised section 4.3 only allows Construetp on
information that is designated as contract documents. Project participants should take care in
identifying contract documents in 14.1.
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Legal Descriptions (section 4.3.1anguage related to legal descriptions was moved from 4.3.3.

Owner Rovided Information (section4.3:3 Changed Arel evanto to Arec
objective and narrower standard for requests. An Owner may find it desirable to grmhde
information.

Paper Contract Documents (section 408pending on how the ConsensusDOCS 200.2 is used
and completed, the need to provide hard copy of the Contract Documents could potentially be
eliminated.

Documentsn Electronic Formagsection 4.6.1): Electronic documents are increasingly being

used by the industry. This provision requires a protocol to be established relating to the use of
such documents. Constructors are strongly encouraged to use the protocol in Consensus DOCS
200.2to ensure that the risks associated with use of electronic documents are clearly understood
by all the Parties to a contract. At a minimum, the 200.2 can allow Constructors to rely upon e
mails and faxes, if the document is completed to indicate suchra.des

Labor Relationgsection 5.4)Labor Relations was deleted and moved into an elective exhibit,
see comments notes above at 2.4.1.

Date Commencement (section )61t is common for the scheduled time period of
commencement and the agreement signatg tb be different. Parties need to specify if this is
the case for this project. The default Date of Commencement will be the signing date of the
agreement.

Liguidated Damagesection 6.5): Section 6.5 is an optional liquidated damages provision,

which allows the Parties to elect whether or not to provide for liquidated damages. In general,
AGC members view liquidated damages negatively, and advise Constructors to take extreme
caution before electing to provide any liquidated damages in this sddtjaidated damages

are intended to compensate the Owner (and sper
damages, such as lost revenues. Thus, a contract which allows the Owner to recover liquidated
damages, but otherwise bars both Parties frdieatmmg consequential damages, is not truly

mutual; it allows the Owner to have its cake and eat it too. If liquidated damages are elected, the
Constructor should recognize that the limited mutual waiver of consequential damages contained
in section 6.63 not truly mutual. In addition, Constructors should not agree to liquidated
damages measured from final completion.

Note that this section contains blanks for the Parties to fill in to establish the appropriate dollar
amounts (one tied to substantial q@etion and one tied to final completion) if the Parties elect

www.ConsensusDOCS.org




“ 1. Consensus

to provide for liquidated damages. The amount of the LDs is expressed as a lump sum amount
but the Parties may choose to use a per diem amount.

Limited Mutual Waiver of Consequential Damadgssction 6.6): The Parties agree to waiver
consequential damages except for items specified in 6.5. A mutual waiver of consequential
damages benefits the Constructor if the waiver is truly mutual, meaning that liquidated damages
are not specified in Secti®.5.

Setting aside the interplay between | iquida
damages, the Parties should also carefully consider whether liquidated damages are, themselve
desired. Many sophisticated General Contractors todasedesid may even insist upon, the
inclusion of a liquidated damages provision in their contracts, betaebaps among other
reasons it allows them to better quantify their risk. Moreover, some General Contractors and
Construction Managers insist thhe contract provide for liquidated damages and that the
liquidated damages be capped at some amount, such-asaohef of t he Constr
fee (under a cogilusfee contract). By doing this, the Constructor/Construction Manager truly

can attaira real limitation of damages.

Listing an item of damages in this blank space would allow for either Party to make a claim, if
appropriate, foray consequential damages. If no items are listed then consequential damages
not covered by insurance are walve

Principal office and Overheattributed to the specific projeate now considered a direct
project expense and therefore, are not automatically waived in a waiver of consequential
damages.

Incentives (Additional Possible section at 6.6Far tho projects where an incentives clause is
appropriate, the following standard language developed by the ConsensusDOCS drafters could
be inserted as follows:

n6. 7 AWARD | NCENTI VE. The maxi mum amoun
To receive an incentiveward based upon early completion, the Constructor must

provide the Owner a written notice of its intent to achieve completion early no later than
60 days prior to the contract date of Substantial Completion. If achieved, the Contract
Price shall be adjtisd by Change Order to reflect the Constructor's incentive award.
Incentive award payment will be made upon receipt of a proper application for final
payment after execution of that Change O
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No Obligation to Perform (section 8.).3This additon derives from section 7.7 of the 750 and
provides a consistent approach for the parties to memorialize changes in writing, which is
designed to reduce disputes about the scope and cost of such work later.

Interim Directed Change (section 8.2.2 Owne is required to pay 50% of cost estimate if
dispute occurs over whether work is within scope. This provision allows an important balance
for a Constructor to maintain financial viability, while allowing an Owner to retain legitimate
claims in dispute.

Cost of the Work (section 8.3.2:3While the 200 is a Lump Sum Agreement, a more extensive
delineation of the Cost of the Work is now included to clarify and help Parties avoid disputes in
regard to the cost of the work for changes. This language ieddroum existing language in

the ConsensusDOCS 500 Construction ManagemeRigkt agreement with some minor
appropriate modifications.

Incidental Change&ection 8.5)This language was taken from section 7.9 of the
ConsensusDOCS 750 Subcontract. Thideal language provides for greater clarity for the
project participants and provides a consistent approach across the ConsensusDOCS family of
contracts.

Retainage (section 9.2.4:This provision is important for Constructors to ensure payment flows
in afair and equitable manner. Owner is required to release retainage applying to work of early
finishing Subcontractors upon acceptance of such work. Once the work is 50% complete, the
Owner shall not withhold any additional retainage. If the recommendégiaestice language is
modified in the OwneConstructor, Constructors should consider modifying the
ConsensusDOCS 750 in a consistent manner.

Insurance Coverage for Loss in Cost of the W(gHction 9.3.2):This is an added clarification
thata positive indicationof insurance coverage o acceptance of losthan the loss is not a
Cost of the Work

Adjust ment of Const r usedian.8.8): TRsapyowson dllowdgnp | i ¢ a
Owner to withhold payment if a third Party files a claim, usil@<onstructor furnishes the

Owner with adequate security in the form of a surety bond, letter of credit or other collateral or
commitment which are sufficient to discharge such claims if established. Constructors should
provide more specificity regardiraflequate security. If there is a bond in place, no additional
security should be required besides consent to payment by the surety after acknowledging the
existence of the claim. If it is a lien claim, the Constructor should be required to bond around the
lien in accordance with applicable statutory requirements.

www.ConsensusDOCS.org




“ 1. Consensus

Some Constructors report abuse of the right to withhold payment, even after adequate security
has been provided. Also, a Constructor should ensure that this provision is consistent in the
ConstuctorSubcontractor Agreement, as provided in ConsensusDOCS 750 Section 8.2.7.

Payment Delaysection 9.5) Subsection 9.2.1 defines the payment due date.

Failure to Achieve Substantial Completi(g@ction 9.6.1)The Owner may want to seek the
assistane of its DesigrProfessional to compile such list.

Indemnity( section 10.1): The Partiesod6 indemnity [o
negligence and cover only insurable risks, i.e., personal injury (including death) and property

damageEi t her Party is entitled to reimburseme
percentage of liability for the underlying claim. Constructors should be vigilant during contract
negotiations, and should only agree to broaden risks coverequésted by the Owner) with

full knowl edge and understanding of the i mp
anticipated profitability and fee.

|l ndemnitees also include the Design Profess
definedost ri cken i f not defined, from the Const
broadening of the indemnity obligation to persons or companies who the Parties may not have
actually intended to benefit from the indemnity.

Duty to Defendsection D.1): Given the reciprocal indemnity obligations in the

ConsensusDOCS forms, and the pure comparative causation standard, there is not a duty to
defend. A Constructor who is liable under the indemnity provision should reimburse the
indemnified Partyfortht Partyodés | egal fees (which may
to defend). But as a matter of contract obligation, there is no duty to defend of the Constructor
vis-avis the Owner, or of a Subcontractor-gisis the Constructor. For some Gructors,
desire for a Subcontractorés duty to defend
defend the Owner. Constructors will need to assess this aspect of the indemnity carefully, and
discuss it with their risk managers or brokers,ritkeo to assure themselves that the proper stance
is taken on this issue relative to the Cons

Insurance Requiremengsection 10.2.1)New language was added to provide a stronger
mechanism to ensure the proper procurementsoirémce. This approach already existed in the
ConsensusDOCS 750 Subcontract section 9.2, and this addition provides a more consistent
approach across the ConsensusDOCS families of contracts.

Additional Liability Coveragdsection 10.5): An Owner shoulécide whether to require the
Constructor to purchase additional insured coverage for the Owner. If so, the Owner can then
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decide whether it wants to choose additiona
Protective Li abi | intOyneflselacis O@Pcoverage, AandOWReo may desire
additional insured protection for completed operations in addition to OCP coverage. If agreed
upon by the Constructor, this should be acc
then checkindpoth boxes.

Any additional cost incurred by the Constructor for purchasing additional insured or OCP
coverage shall be paid by the Owner.

Insurance Coverages (section 11)2The revisions to this section are more for formatting and
language stylistipurposes. Owner supplementation is allowed by this language.

Improper Termination of Convenience (section 11:3[his language was added to address how
an improper termination for cause should automatically be handled as a termination for
convenience This is being added to avoid potential disputes.

Owner 6s Ter mi nat (sestion 1fl.4)rif arfC@mner eects te termiaate for
convenience there is a premium payment, which the Parties need to specify in the blank space.
This paymentisnotpenal ty, but rather reflects a Con
section is a carefully crafted to balance Constructors and Owners interests and risks.

Dispute Mitigation and Resolutiqiarticle 12): This section focuses on mitigation of rsiby

directing first, direct discussions between the Parties. Afterward, the parties may choose to use
either a previously selected project neutral or a dispute review board. If the Parties decide not to
use a project neutral or dispute review boardgbee then goes to mediation followed by a
binding di spute resolution process of the P
decision made by the project neutral or the dispute review board can be introduced as evidence
a binding adjudicatio of the matter.

Work Continuance and Paymégection 12.1): The Parties are obligated to continue to perform
their obligations under the contract. Thus the Constructor continues to perform its work under
the contract and the Owner continues to make eaysito the Constructor for those amounts not
in dispute.

Direct Discussiongsection 12.2): In the event the Parties cannot reach an Agreement about the
matter in dispute, they are obligated to en
step approach which moves from field representative to those representatives with greater
authority in an effort to resolve the dispute; then if resolution is not achieved within five business
days of the first discussion, it moves to the next level obsexiecutives and if resolution fails

within fifteen days of the first discussion, it moves to mitigation.
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Mitigation and Mitigation Procedurdsection 12.3): Initially the Parties have the option to select
either a Project Neutral or Dispute Review Bbfor the mitigation procedure. The Project
Neutral/Dispute Review Board is subject to a separate retainer Agreement between the Parties
and is obligated to issue nonbinding finding(s) within five business days of referral of the
dispute. If Parties do maheck either of the filin-the-blank options, then the procedures

provided in this section are not required.

Binding Dispute Resolutiofsection 12.5): In previous AGC contract Agreements, the dispute
resolution section was a separate Exhibit. The @wssDOCS includes this section in the
contracts and includes filh-the box options. If mediation fails to resolve a dispute, the Parties
submit the matter to binding dispute resolution using either the current Construction Industry
Rules of the AmericaArbitration Association or litigation in a state or federal court. The
Parties, however, are free to select another set of rules. The costs of the binding dispute
resolution process are to be borne by the non prevailing Party as determined by the Neutral.

Attorneyds Fees and P} Ee @ndensusOCB Brafterg madestieisc t i f© n
rather significant revision to help encourage settlement of potential litigation of claims. Users

may wish to provide for a definition of prevailing party. Theck and effect of such definition

may vary based on state law. One possible example is as follows:

nlf a party claiming a right to payment ) f
substantially all of such disputed amount, then such claiming partybghthle prevailing

party. If a party defending against such claim is found to be not liable to pay all or
substantially all of the disputed amounts claimed by the claiming party, then the party so
defending against such claim shall be the prevailing pdftyoth parties prevail with

respect to different claims by each of them, then the party who is prevailing with respect

to the substantially greater monetary sum shall be deemed the prevailing party; otherwise

if both parties prevail with respect to netary sums on different claims, neither of which

sums is substantially greater than the other, the tribunal having jurisdiction over the
controversy, claims or action shall in rendering the award determine in its discretion

whether either party shouldkeent i t | ed t o recover any por @8 o

In alternative provision that may help facilitate better settlement offers is as follows:

Aln the event of any arbitration or | itijga
shall be awardeits share of the arbitration costs, arbitrator compensation, and its
attorneysd f ees @&orthe parpgseof the appiicationeoktlis f e e s .
provision, the prevailing party shall be determined by the arbitrator(s) as follidves.

prevailing @arty shall be that party whose last written settlement position (demand/offer)
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made before the commencement of the arbitration hearing(s) is closest to the final award
rendered by the arbitrator(shn order to be considered for the purpose of this prawvjs

any settlement position (demand/offer) must be in writing and must have been delivered
by certified mail to the other partyt is the intent of this provision for the arbitrator(s) to
identify the true party prevailing in any arbitration proceediing that end, in the event

that a settlement position has not been taken by a party seeking relief, i.e. the claimant,
the arbitrator(s) shall consider the settlement demand to be the full relief requested in the
arbitration demandln the event that settlement position has not been taken by the
respondent, the arbitrator(s) shall consider the offer to be a complete rejection of the
relief requested by the claimanthere there are mixed claims and counterclaims, the
determination of the prevailing gg shall be within the discretion of the arbitrator(s)
consistent with the intent of this provi

Venue(section 12.5.2): Binding Dispute Resolution procedures shall be the location of the
project unless the Parties otherwise agree.

Multi-Party Praeedinggsection 12.6): Appropriate provisions are to be included in all other
contracts relating to the Project to provide for joinder or consolidation of such dispute resolution
procedures.

Lien Rights(section 12.7): Nothing contained in the disp@sotution procedures is to limit any
lien rights unless expressly waived.

Defining Contract Documents (section 14.This section was revised to add clarity as to what
documents and information are considered contract documents and what is for infamati
purposes only.

Owner Provided Information as Contract Documents (section 14.I7d3 information relates

to Owner provided information in section 4.3, however, not all Owner provided information is
considered a Contract Document. This subsedgiermines whether the information can be
relied upon as a Contract Document.
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Comments from the Construction Owners Association of America (COAA) for
ConsensusDOCS 200:

(Additional comments on this dowwcoe.orgintliean ble
membersonly area.)

Design Authority and Responsibiliti€Section 2.3): The language of Section 2.3 raises concerns
about having to coordinate design work provided under the construction contract with the design
provided by the projectodos Design Profession
design services from the Constructor. Those design expectations should be clearly identified in
the pertinent technical specification. Other design servidébeva function of the construction
means and methods selected by the Constructor (e.g. falsework, shoring, etc.). Owners should b
able to expect that the Constructor will perform all Work shown on, or reasonably inferable

from, the Contract Documentstiwout having to separately delineate what design services are
included in the scope of Work. Owners should modify this section to accurately reflect the
Owner's expectations of the scope of Work to be performed by the Constructor .

Ownership of Construidn Documentg Par agraph 2.3.1): The desi
may be written to the effect that the Owner owns the final delivered construction documents. If
thatdos the case, section 2.3.1 then shoul d
Professional, is granting a license to the Constructor and its Subcontractors to use the document
| f thatdés not the case, and the Design Prof
documents, the Owner should ensure that appropriate licenses faveseeen obtained from

the Design Professional for the Constructor and its subs. This section should reflect the
appropriate Ownership of the documents.

Worksite InformationSection 4.3): Owners may want to modify this language to specifically
disclaimthe accuracy of information provided to the Constructor. COAA recommends that local
legal counsel be consulted to draft appropriate language modifying section 4.3 in those instances

Owner 6s Re (secteos 47 FeaviOwners give their represévgahe complete

authority that Section 4.7 requires. COAA recommends revising the language of Section 4.7 to
say that the Owner will define, in writing, the authority that has been granted to its
representative.

Contingent Assignment of Subcontra®sitsection 5.5.1.2): Owners should consider deleting
the term fAand obligationso from this sectio
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consulted to eliminate the Ownerds exposure
Constructor.

Limited Mutual Waiver of Consequential Damag@sction 6.6): The ConsensusDOCS mutual
waiver of consequential damages provision represents a positive departure from similar
provisions found in other contract forms commonly used in the industry. Conseqdantades
are one of the most important subjects for an owner to be familiar with in the construction
context. COAA highly recommends that every owner seek the advice of competent local
construction counsel prior to executing this contract containing wawexmnsequential

damages. Owners should assess the consequential damages risks associated with each project.

Potential outcomes of the assessment could include, but are not limited to, a decision that the
risks are small and consequential damages caralvedy that the risks can be captured through
liquidated damages, or that the risks are such that the Owner is not willing to waive
consequential damages.

Claims for Additional Cost or TiméSection 8.4): Owners should consult local legal counsel
regardng the exposure of the Owner to potential claims by Subcontractors being passed through
by the Constructor. The Owner may want to include the following additional language in section
8.4: "Prior to submitting any claim by a Subcontractor for additionabemsation, the

Constructor shall have examined any such claim and verified its accuracy and completeness, an
the Constructor shall have identified any Claim or portion of the Claim that is not the
responsibility of the Owner."

Constructor Acceptance ofrfal Paymen{Section 9.8.7): COAA recommends deleting 9.8.7.

Insurancgsections 10.210.5): COAA recommends that its members review with competent
local counsel or risk managers especially coverage limits and the additional insured provisions.
Failure b carefully contemplate the handling of these exposures could result in significant
unanticipated losses.
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Comments from the American Subcontractors Association, Inc. (ASA) for
ConsensusDOCS 200:

(Additional comments on ConsensusDOCS canbefad on A S A Guaw.ag®dogs i t e

Constructor odartRed:ponsibilities

The scope of work should be limited to all work actually indicated in the plans and specifications
which was the subjidct of the Constructords )

Constructors should not ordinarily accept responsibility for design. When design services are
requested, the delegation should be specific and should include all design and performance
criteria. Constructors should be responsible for promptly regpdifiects they actually discover,
but cannot be responsible for other design
recognized, or for design requirements that violate code standards.

Clear lines of authority to authorize payments and changesdsbewstablished in the general
conditions.

Onesi ded terms that deny a Constructor any r
damagdor-d el ay o c¢cl auses, are unacceptable. Mutu
the Consteundedr 9o mex of fice overhead and t he
expenses, are beneficial and encouraged. A Constructor may reserve the right to assess a
Subcontractor for a share of liquidated damages actually paid to the Owner, but only to the
extent such share is proportionate to the fault of the Subcontractor in causing a delay.

A Constructorbés warranty should provide tha
workmanlike manner, but should exclude defects inherent in the design orespewterials,

ordinary wear and tear, improper maintenance, abuse, modifications, and implied warranties. A
Constructorodos warranty should have a ti me |
completion or issuance of a certificate of occupancy t@theer, whichever is earlier. A
Constructorodos warranty should reserve the r
cure any claimed breach of the warranty, by providing for waiver of any warranty claims where
the Constructor is not providesh opportunity to cure.

Expenses claimed as backcharges should not be incurred before noticeasmuobable
opportunity to cure, are provided to a Constructor. Backcharges should be billed within a
reasonable time and not saved until the end of thegiro
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Deadlines for claims should be based on actual knowledge of facts giving rise to a claim (rather
than constructive knowledge) and should permit a reasonable time for claims; time extensions
should be required for all causes reasonably beyond thesGor uct or 6 s contr ol ;
should include the entire cost of delays not caused by Constructor (including overhead) and
should include a reasonable amount of overhead and profit for extra work. A Constructor should
have the right to paymentfarny extra wor k that is perfor me
that the Constructor confirms verbal instructions in writing before starting work.

A Constructor may be required to conduct a site visit, make observations, and report discovered
discrepacies, but should not have an affirmative duty to discover problems in the site conditions
or design that a person in the Subcontracto
inspection. Constructors should be entitled to rely on the accaratgompleteness of the plans

and specifications, and on the accuracy of reports of conditions furnished by the Owner.

Approved submittals should bind the Owner in the same manner as the specifications which are
Afcontract documents. 0O

Owner 6s Rtegagrtioledy: A Banstructor should have access to complete project
financing information, including change orders, in order to evaluate its risk of nonpayment.
Disclosures that demonstrate adequate project financing are a necessary condition to a
commamcement or continuation of a Constructor

See ASA comments under article 3 pertaining to Constructor site visits.
See ASA comments under article 3 pertaining to clear lines of authority.

Contract TimgArticle 6): See ASA comments undertiste 3 pertaining to onsided terms that
deny a Constructor any right to collect damages.

See ASA comments under Article 3 pertaining to deadlines for claims.

ChangegArticle 8): See ASA comments under article 3 pertaining to deadlines for claims.
Payment(Article 9): See ASA comments under article 3 pertaining to clear lines of authority.
Owner payments to the Constructor should be
and suppliers. The Constructor should be provided a firm deadlima afore than seven days

by which it should disburse funds it receiywv

Subcontractordéds and suppliers. The Owner s h®
Subcontractor directly who is not paid by the Gaungor.
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Past due payments should bear interest at a reasonable rate, so long as payment delay is not the
fault of the Constructor. A Constructor should reserve an express right to stop work-for non
payment wheneverngma y me nt i s n ot ault upenreasomabla noticecando r 6 s f
opportunity to cure, including costs of stddwn, delay and stacp. A Constructor should be N
entitled to payment for suitably stored materials.

Language requiring one Party to sign waivers in whatever form is consiletable by the

other Party is generally unacceptable. Any waiver form should be specified before the contract is
signed, should be conditional on payment (except for payments already received), should not
apply to funds still held as retainage, and showldapply to claims unrelated to the payment
security rights of the Constructor.

General conditions should require Constructors to provide copies of any payment bond to
Subcontractors on request, and should expressly exempt steps to preserve ligomgimy
dispute resolution requirements.

Retainage should be due on substantial completion, less only those amounts sufficient to pay for
punch list items. Substantial completion should be objectively defined as the time when the
project is sufficientlycomplete to be occupied or utilized, such as when a certificate of

occupancy is issued. Final payment should not constitute a waiver of claims previously asserted
in writing and still pending at the time of final payment.

Indemnity, Insurance, Waivers aBonds(article 10): Holdharmless terms should be limited to
bodily injury and property damage (other than the Work itself). Such terms should also be

' imited to provide indemnity only to the ex
provideforpay ment of attorneysod6 fees rather than
harmless terms flow in both directions and provide mutual obligations to indemnify the other
Party to the subcontract against ehck.e conseq

See ASA comments under article 3 pertaining tosided terms that deny a Constructor any
right to collect damages.

Any requirements to name additional i nsur e
policies, and any waivers of subrogath f or ¢l ai ms covered by th
insurance policies (particularly workers compensation), are unacceptable. Requirements to
provide special notices of policy cancellation or policy-nemewal often cause great difficulties
and frictionalthough they have never been shown to provide any benefits to anyone, and are alsg
unacceptable. Requirements for continuation of coverage beyond the policy period, in the
absence of a binding commitment from an insurer to provide that coverage, are also
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unacceptable. Separate liability insurance to cover the Owner and the Constructor for liability

arising from Ageneral supervisiono of the pro

Liability | nG&Q00aMmarkrojdctivamadement Pobitee Liability Insurance
( A P M®& C®31 15), may be required in lieu of any requirements to name additional insureds

or to waive subrogation on the Constructor 0S

Constructor should be responsible to purchasgaskilproperty insurance including coverage for
the interests of Subcontractors in installed work and in materials delivered, suitably stored or in
transit.

Suspension, Notice to Cure and Termination of the Agreefaditle 11): See ASA comments
under aricle 3 pertaining to Constructor site visits.

Where termination is not due to the Constru
to its contract damages, i.e., profit and overhead on uncompleted work, plus all expensks relate
toterminaon ( such as termination of subcontract
completed and expenses for labor and materials to the date of termination.

The Constructor should be entitled to claim time and price adjustments for any suspension of
work which is not the fault of the Constructor. The Constructor should be able to terminate the
contract for unreasonably long suspensions measured in the aggregate, and not by consecutive
days. Terms restricting recovedanywayldeenoe wor k
Constructorodés fault merely restate common |

See ASA comments under Article 4 pertaining to Constructor access to project financing
information.

Dispute Resolutioifarticle 12): Early mediation of disputes isrficial and should be a

condition precedent to the use of any other dispute resolution procedure. Should mediation not
resolve a dispute, arbitration by an industry professional such as an architect, engineer,
Constructor or Subcontractor is always prafde to litigation before a judge or jury. Arbitration
should always be conducted subject to the terms of the written subcontract, so specific contract
terms can assist Constructors to ensure that arbitration will provide a quick and efficient

mechanismdr r esol ving disputes. For exampl e, <co

award shall be made within nine months of the filing of the notice of intention to arbitrate
(demand), and the arbitrator(s) shall agree to comply with this schedule defeping

appointment. However, this time limit may be extended by Agreement of the Parties or by the
arbitrator(s) if necessar yoAPrdcteal Guide, AFMAg Di s p
12/7/2000.) Or, contract terms may require direct participatyahd Parties (not merely through
their representatives) for
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1 selection of the arbitrator (to ensure an industry professional is selected),

1 any Agreement or ruling to permit a continuance, and

1 Agreement or ruling to permit any discovery (particularly d#pmns, which add
considerable time and expense) beyond the discovery of information
contemplated by RuleeF of t he AAAOGs Construction
Fast Track Procedures in fast track cases (no claim or counterclaim exceeds
$75,000),orRieR22 of the AAAb6s Construction ||
Regular Track Procedures in regular track cases ($74$800Q,000), or Rule 4
of the AAAOGs Construction I ndustry Aribi
Complex Construction Disputes.

See AR comments under Article 9 pertaining to general conditions requiring Constructors to
provide copies of any payment bond to Subcontractors on request.

Miscellaneous Provision@rticle 13): Contracts should provide that the appropriate venue for
dispute esolution procedures such as litigation or arbitration is the place where the project is
located, and also that the law of the place where the project is located shall govern.

Contract Document@rticle 14): See ASA comments under Article 3 pertainingctipe of
work limitations.
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Comments and Recommendations regarding ConsensusDOCS
2001

Potentially Time and PrieBmpacted Materials

Overview

The ConsensusDOCS 200.1 Potentially Time and Pmgacted Materials Amendment is a
standardized, theepage Amendment that provides @wnerandContractora baseline price and
calculation method for potential adjustments to material prices. When material price fluctuations
are a concern, the Amendment provides a sensible framewddkvioers andContracors to

protect themselves against construction material prices volablityy. commodities specifically
identified in Schedule A can potentially be adjusted up or downPartéesmay limit the

amount of price adjustment. Moreover, appropriate documentatr adjustments is required

and do not include overhead and profit. Amendnfeatso addresses time extensions in the

event of a project delay caused by scarcity or delivery delay.

Partiesshouldtake the following issues into consideratidhe Amendrent is intended to be
completed and executed contemporaneously with the construction coBéeatse the
Amendment is intended to be flexible and to cover many different kinds of construction
materials, calculation methods are merely suggested (estabhsérket or catalog prices; actual
material costs; material cost indices; or other mutually agreed upon method) and no single
method is deemed to be the default metAte Partiesshouldagree upon a baseline price and
adjustment method. This amendmenaitool to use in the negotiations, but it should be
modified by thePartiesto reflect the project circumstances.

If the document is used in the Owr@ontractorAgreementthen the document should be used
in thesubcontracAgreemens. This document caaiso be used in othé&greemens such as the
ConsensusDOCS 410 Desiguild or the ConsensusDOCS 500 Construction Management At
Risk Agreement.

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations
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Comments from AGC for ConsensusDOCS 200:1

(Additional comment®n this document can be found on AG®&ebste at
www.agc.org/contracjs

General Contractors should advocate for the use of this amendimemtwaterial price
fluctuations are a concerhhis innovative contracting tool is designed to eliminate a
contingency premium in a Contractors bother contracting alternative to the 200.1 that
assists in eliminating materials price contingency is for an Owner {pysohase materials.

Decreases in Prid&ection 3.1)Contractors should be aware that this bedgghdocument also
carries the possibility that prices fall, and would thereby decrease payment.

Price Increase LimitSection 3.3)if this fill -in-the blank section is mutually agreed upon by the
Parties then the amount of decrease or increase is caplogeever, doing so eliminates some of
the benefit of a Contractor eliminating contingency in submitted bid amounts.
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Comments and Recommendations regarding ConsensusDOCS
200.2

Electronic Communications Protocol Addendum

Overview

The Electronic Conmunications Protocol Addendum is unique in the construction industry,
comprehensively setting standards, processes and protocdtatheswill use to facilitate the
accurate and secure transmittal of Electronic Communications among them duringdijeeir P

It is ideally intended to be completed no later than at the time the Owner and Contractor are
preparing their Agreement, but may be entered into by amendment to an existing contract at any
time. The 200.2 is a flexible document that can be us@mhynConsensusDOCSgreemenor in

other contracAgreemens.

The Addendum sets expectations about who will be required to comply with Addendum
requirements in Section 2.0.Subcontractos and Material Suppliers will be required to
conform their communidens to this Addendum, the Contractor should make sure to attach a
complete copy of it as an Exhibit to the Agreement between Contractor aceh8abtor
(ConsensusOCS750).

The Agreement places the primary responsibility for shaping Electronic Comatiang

exchange on three representatives designated by the Contractor, Architect and Owner
respectivelyThese may be thouse employees knowledgeable about computer usage or experts
retained for the Project, as neededSection 3.0, this IT Managemenédm is given the power

to develop means and methods of handling Electronic Communications during the Project
consistent with the overall requirements imposed in the rest of the Addendum.

Section 4.0 helps the Parties to thoroughly explore and identifytybes of files will be shared
among them, the hardware and operating systems on which electronic communications will be
exchanged, the software types and versions, backup protocols and transmission and access
requirements, including the types of devidest imay be used to gain access to Project records

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associatbns
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kept electronicallyThe Parties will need to know what software will be used for various Project
activities and identify the hardware and other system configuration that is necessary to run that
softwareso that everyone using the Electronic Communications can access the data generated in
the desired format(sThe Addendum does not presume any specific package of System
Parameters will be used, but rather allows the Parties to sculpt them based cretisdir all
communications on the Project will be exchanged electronically via a-Becess Project

website with aeattime webcam, and virtual modeling will be used as the primary design tool, a
much more elaborate system will need to be descritzadithhe Parties want to simply

exchange securely transmittednails among themselves and that is the extent of the Electronic
Communications.

If the Parties retain a Third Party Service Provider, the process of archiving or keeping copies of
ElectronicCommunications exchanged among them may be part of the package of services
being purchasedf not, in Section 6.0., the Parties should pay particular attention to developing
backup copies of their Electronic Communicatiorth to protect against loséaata as a

result of their computer systems failing during the Project, as well as to ensure compliance with
recently updated Federal laws regarding retention of electronically generated records.

The Parties should discuss in Section 7.0 how they caserdeicuments capable of being

revised after they are originally created and shared, and how they will keep track of those
revisions.Some software programs allow for detailed metadata to be generated that
automatically tracks changes and Beetygenerating themWhere this is not the case, an

express transmittal record confirming Version Control Information as provided in Section 7.2

wi || be extremely important or | imits shoul
documents and data.

UnderSection 8.0, each Party is responsible for complying with the System Parameters and for
the accuracy of data and documents furnished as part of their own Electronic Communications.
The Addendum is silent about responsibility for errors that occur in&fpit@mpliance with all
System Parameters and other Addendum requirements.
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Comments fom AGC on ConsensusDOCS 200.2:

(Additional comment®nthis document can be found on AG®&ebsite at
www.agc.org/conticty

Introduction(Section 1.0)Even if a Contractor wishes to rely only on information transmitted
by email and fax, a Contractor should strongly consider use of this document. Otherwise
Contractors would be operating at their own risk in relying-omaés and faxes.

IT Management Coordinatg&ection 3.3)The person appointed in this section is the-tbegay
supervisor and administrator of Electronic Communications and is charged with assisting the
Parties to cause their Electronic Communicatigissesn to comply with the Addendum
requirementsUnless the Contract@ computer knowledge is quite limited, the Contractor
should consider having the person appointed as Coordinator within the Cogéraatptoy,
although the Contractor typically will mato pass the costs for such duties to the Owner in
Section 3.3.2 or include them elsewhere as part of recoverable general conditions expenses in t
Agreement between Owner and Contracitre Coordinator will work with any Third Party
Service Provideréwho furnish Internet software programs or hosted site services used by the
Parties), the Webmaster (who handles the operation of the Project website), and the Model
Facilitator (who updates model data for virtual design or building informati@) (Bodeing),

if any on this particular Project.

Security/Encryption Requiremer(iSection 4.6)These provisions should be carefully
consideredlf the Contractor does not have knowledgeablbeanse staff capable of developing
firewalls or other protections, tl@ontractor may want to recommend outsourcing the
development of these protections.

Contract DocumentSection 5.0)This section identifies which types of Contract Documents

will be exchanged via electronic means and be binding on the Pah@eg&ontrator can take
advantage of being able to rely on the comparatively swift methoanaiileexchange to bind the
Owner to Change Orders, or the Architect to responses to requests for information, by making
sure those types of documents may be exchangedoglieetly. The level to which hard copy
should thereafter be exchanged will vary with the sophistication of the Parties (and their lenders,
title companies, etc.) and with the sophistication of the System Parameters sHlduted.
Contractoés Sulzontradors are not required to have a computer system compliant with the
System Parameters, but design documents will be conveyed solely electronically, for example,
the Contractor will need to think through providing access to a compliant computer terminal at
the Project site or the Contrad®home office to which the Satntractos can have access.

The Contractor will want to carefully discuss their role in the evolution of Project virtual
modeling or other shared Electronic Communications tools with the CamgeArchitect and
reflect responsibilities relating specifically to its use by modifying Section 7.1.1 as needed.
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Responsibility for CompliancéSection 80): Contractors and all Parties may prefer to expressly
waive liability among them where such arest occurs as a means of inducing the Parties to
robustly rely on Electronic Communications.

If a Third Party Service Provider will be used, their contract for the Project should be attached to
the Addendum so any specific requirements for use of thmices or website are made known
and all Parties are bound to comply with them.
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Comments and Recommendations regarding ConsensusDOCS 205

Standard Short Form Agreement between Owner and Contractor -

Comments from the Associated General Guractors of America (AGC) for
ConsensusDOCS 205

Exhibits (article 3)Users are expected to create project specific exhibits, and may need to add
additional exhibits as appropriated.

Compliance with Laws: (section 5:9)his added section makes the 206re consistent with the
750 and 751 subcontract agreements.

Liens: (section 6.3)This information is being added in this edition and also appears in the 200.
Obtaining information regarding | iens has b€
chalenging economic times.

Date of Commencement (section 8.1lnsert here any special provisions concerning notices to
proceed and the Date of Commencement.

Schedule of the Work Sequencing (section:9rh)s language is new language in the short form
and is taken from section 6.2.2 of the 200.

Attorneyds Fees and Pr Addirgithatithe gomprevailing party(paye c t i §@
attorneysd6 fees is a rather significant rev
of claims. Ugrs may wish to provide for a definition of prevailing party. The force and effect of
such definition may vary based on state law. One possible example is as follows:

Anlf a party claiming a right to payment )
substatially all of such disputed amount, then such claiming party shall be the
prevailing party. If a party defending against such claim is found to be not liable to pay

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American&ociation and a Committee of Publishers and
Associations
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all or substantially all of the disputed amounts claimed by the claiming party, then the
party so defending against such claim shall be the prevailing party. If both parties
prevail with respect to different claims by each of them, then the party who is prevailing
with respect to the substantially greater monetary sum shall be deemedvthiinge

party; otherwise, if both parties prevail with respect to monetary sums on different
claims, neither of which sums is substantially greater than the other, the tribunal having
jurisdiction over the controversy, claims or action shall in renderiregaward

determine in its discretion whether either party should be entitled to recover any portion
of its attorney fees. o0

An alternative approach that may help spur better negotiation settlement offers is as follows:

filn the event of any arbitration ditigation involving the parties, the prevailing party

shall be awarded its share of the arbitration costs, arbitrator compensation, and its
attorneyso f ees &orthe parposeesof the applicationeofsttss f e e s .
provision, the prevailing pay shall be determined by the arbitrator(s) as follow$e
prevailing party shall be that party whose last written settlement position (demand/offer)
made before the commencement of the arbitration hearing(s) is closest to the final award
rendered by tharbitrator(s). In order to be considered for the purpose of this provision,
any settlement position (demand/offer) must be in writing and must have been delivered
by certified mail to the other partyt is the intent of this provision for the arbitra(s)

to identify the true party prevailing in any arbitration proceedidg that end, in the

event that a settlement position has not been taken by a party seeking relief, i.e. the
claimant, the arbitrator(s) shall consider the settlement demand tcelfelthelief

requested in the arbitration demanth the event that a settlement position has not been
taken by the respondent, the arbitrator(s) shall consider the offer to be a complete
rejection of the relief requested by the claimawthere there a mixed claims and
counterclaims, the determination of the prevailing party shall be within the discretion of
the arbitrator(s) consistentvih t he i ntent of this provis

Retainage (section 13:3)his language is now included in the short form cohtad the
language is taken from the CD 750 long form subcontract.
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Comments and Recommendations regarding ConsensusDOCS®
Contractodb s Qual i fication Statement fo©

Comments from the National Ground Water Association (NGWA) fo ConsensusDOCS
220

Contract or 6(Sectom 1y and ([Section 1.19: NGWA recommends deleting the
original 220 text and substituting in its p
ConsensusDOCS 221, or the text that follows here:

1. CONTRACTOR'S ORGANIZATION
1.1 General Information
Address:

Telephone and Facsimile:

E-mail address:

Web site:

If address given above is a branch office address, provide principal home office
address:

Attach brochure or promotional information.
1.2 Type of Organization

The Contractor's Organization is a:

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Princlps jointly adopted by a Committee of the American Bar Association and a Committee of Publishers and
Associations
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___Corporation

Date and State of Incorporation:

Executive Officers: (Names and Addresses)
__ Partnership

Date and State of Organization:

Type of Partnership: _ General __ Limited __ Limited Liability __ Other:

Current General Partners: (Names and Addresses)

___Joint Venture

Date and State of Organization:

Joint Venturers: (For each indicateé name, address and form and state of
organization, as well as the managing or controlling Joint Venturer if
applicable.)

___Limited Liability Company

Date and State of Organization:

Members: (Names and Addresses)
___Sole Proprietorship

Date and State of Organization:

Owner or Owners: (Names and Addresses)
___ Other

Type of Organization:

State of Organization:

Owners and/or Bncipals: (Names and Addresses)
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Contractor's organizabn is certified as a:

___Disadvantaged Business Enterprise Certified by:

__Minority Business Enterprise Certified by:

___Women's Business Enterprise Certified by:

__Historically Underutilized Bsiness Zone Small Business Concern Certified
by:

Licensing and Registratiqiection 2): NGWA recommends deleting the original 220 text and
substituting in its place the licensing and registration text from ConsensusDOCS 221, or the text
that fdlows here:

2.1 Jurisdictions in which Contractor is legally qualified to practice: (Indicate
license or registration numbers for each jurisdiction, if applicable, and type of
license or registration. Attach separate sheet as necessary.)

2.2 In the past¥ie (5) years, has Contractor had any business or professional

license suspended or revoked?
Yes __ No

If yes, describe circumstances on separate attachment, including jurisdiction and
bases for suspension or revocation.

State drilling license:

State gaeral contractor license:

NGWA Certification:
Item 4 NGWA recommends the complete deletion of item 4.
Item 1T NGWA recommends the complete deletion of item 11.

ltem 13 NGWA recommends the complete deletion of item 13.
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Comments and Recommendations garding ConsensusDOCS 21°

Contractodb s St at ement of Qualificatio

Comments from the National Ground Water Association (NGWA) for ConsensusDOCS
221

Contract or & INGWA rgcammenda that thisisection be substituted within the
appropriate areaf @onsensusDOCS 220, and that 221 otherwise not be used.

1 CONTRACTOR'S ORGANIZATION
1.1 General Information
Address:

Telephone and Facsimile:

E-mail address:

Web site:

If address given above is a branaffice address, provide principal home office
address:

Attach brochure or promotional information.
1.2 Type of Organization

The Contractor's Organization is a:

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
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___Corporation

Date and State of Incorporation:

Executive Officers: (Names aAdidresses)
__ Partnership

Date and State of Organization:

Type of Partnership: _ General __ Limited __ Limited Liability __ Other:

Current General Partners: (Names and Addresses)

___Joint Venture

Date and State of Organizati:

Joint Venturers: (For each indicate the name, address and form and state of
organization, as well as the managing or controlling Joint Venturer if
applicable.)

___Limited Liability Company

Date and State of Organization:

Members: (Names and Addresses)
___Sole Proprietorship

Date and State of Organization:

Owner or Owners: (Names and Addresses)
___ Other

Type of Organization:

State of Organization:
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Owners and/oPrincipals: (Names and Addresses)

In addition to the above categories of business entities, indicate whether
Contractor's organization is certified as a:

___Disadvantaged Business Enterprise Certified by:

__Minority Business EnterpesCertified by:

___Women's Business Enterprise Certified by:

___Historically Underutilized Business Zone Small Business Concern Certified
by:

Licensing and RegistratiolNGWA recommends that this sectiba substituted within the
appropriate area of ConsensusDOCS 220, and that 221 otherwise not be used.

2.1 Jurisdictions in which Contractor is legally qualified to practice: (Indicate
license or registration numbers for each jurisdiction, if applicable, tgpé of
license or registration. Attach separate sheet as necessary.)

2.2 In the past five (5) years, has Contractor had any business or professional

license suspended or revoked?
Yes __ No

If yes, describe circumstances on separate attachment, ingljdisdiction and
bases for suspension or revocation.

State drilling license:
State general contractor license:

NGWA Certification:
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Comments and Recommendations regarding ConsensusDOCS52

Standard Short Form Agreement Between Owner and Contractor
(Where Basis of Payment is the Cost of Work)

Insuranc Secti on 12): I n paragraphs 12.2 and 1
In paragraph 12.2, the reference to section 15.1 should be 12.1.

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
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Comments and Recommendations regardinGonsensu®OCS 240

Standard Form of Agreement Between Owner and Architect/Engineer

Additional ServicegSection 3.3): In subparagraph 3.3.20, the refereniea 2. 8. 6 0 s ho
n3.2.8.7.0

Information and Services Provided by Ow(®ection4.1): Insbparagraph 4.1.3 drike
fiml | i esd and substitute fAalleys. 0

Schedule of Exhibit6 Ar t i cl e 11): Delete the reference
This reference is being struck due to the fact that this information is already incorporated into the
document{see Article 8).

Comments from AGC for ConsensusDOCS 240

Standard of CaréSection 2.1)A definition of the standard of care applicable to architectural

and engineering services performed underAlgieements not included in this Agreement
(previousadditions of AGC contracts did include such a definitidime drafters of the new
Consensus documents determined that it would be better for the design professionals to be held
to a standard imposed on them by their own profession, rather than one dgfihied

Agreement.

Contractors and Owners should not modify this Agreement by adding language that would hold
any design professional to a standard of care ttetasethat which is customary and normal

for design professionals in the same time andtiocabecause that might result in the

unintended consequence of voiding errors and omissions coverage available to the respective
design professionals.

Relationship of the Parti§¢Section 2.2)This provisionrequires the Architect/Engineer (A/E) to
accet the relationship of trust and confidence in exercising its skill and judgment in furthering
the interests of the Owner and expressly affirms thésAv&presentation that it possesses the

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
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requisite skill, expertise, and licensing to perform the redugegvicesThe new language is
preferable, but it should be noted that@s not included in the previous A@2300Owner
Designer profession@lgreementno longer published.

Conflicts of Interes{Section 2.4 This sectiorexpressly sets forth ethicakpectations that
include the A/Es avoidance of conflicts of interest, and contingent fees and gratuities from the
ContractorThis language ipreferable, but note that it éfferentfrom language irprevious
editions ofAGC contracts.

Costs for Errorsind OmissionsThe Agreemendoes not include a provision included in the
previous AGC 410 DesigBuild Agreement which provided for the allocation of responsibility
to the A/E for the costs of any errors and omissions exceeding an agreed upon peotd¢inéage
A/EGs total compensatioifhe elimination of this provision in this location highlights the need
for the Owner and A/E to formalize and come toAgmeemenupon the exclusions to be
enumerated und&ection5.4, Limited Mutual Waiver of ConsequeatiDamagesSpecial
attention should be paid to the expanded language contaifedtion5.4. The terms oSection
5.2, relating to damages flowing fraselays by the A/Eshould also be considered.

Construction Documen{(Section3.2.9: This paragrapkery succinctly statesgilhe

Construction Documents shall completely describe all work necessary to bid and construct the
Projecto This effectively addresses the dilemma which Contractors have faced in recent years of
having to provide Work that the A/Eigit argue wasinferred by the Construction

Documents.

Construction Phase Servigg&ection 3.2.8)This section includes twdonstruction Phase
Services, includindi(3) prepare design documents in connection with Change Orders, and (4)
respond to Contaor requests for informatiomThese services have been added since the
phasing out of the old AGC contracts.

Section 3.2.8.has been modified by the omission of language related to the review of
Sulxontractomrequisitions, but that language has beereddd a new listing of clarifications

defining what representations are being made when the A/E certifies an application for payment
in newSection3.2.8.6.

Additional CompensatiarSubparagraphs .22 through .25 of Section 3.2 are included as
additional sevices which are eligible for additional compensatidate this improvement in
including hese servicesvhichwere not included in previous editions of the AGC 240.

Confidentiality(Section 3.10)This sectiorfurther clarifies how the Owner and A/E shabtreat
confidential information shared with one another, and it requires the Owner and i&fie tafy
those items to be treated as confidentiahd requires them fimark them agConfidentiab .0
Thisimprovedlanguage is different than previous laage in the now defunct AGC 240.
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Owner 6s Fi nancTha?240ddeb motincludga provisionRoarggquire the Owner to

provide evidence of the Owr@srfinancial ability to pay for the AGE Services, upon written

request of the A/ENote A/Es andGeneral Contractors using this Consensus document may

wish to add such a provision back into tkgreementor obtain such evidence of sufficient =
content to satisfy this concern prior to signing this Agreement.

Limited Mutual Waiver of Consequential DanesgSection 5.4.1.1)This sectionmakes the

Limited Mutual Waiver of Consequential Damages applicable to, and makes it survive after, any
termination of the Agreemerithisimprovedlanguage was not included in the previous AGC

240, which is now defunct.

Statutory Interest/Late Paymg&ection 6.3.6)This sectionprovides the A/E with
compensation in the form of statutory interest on any late payments to the A/E from the Owner.
Thisimprovedlanguage was not included in the previous AGC 240, which isdefwnct.

Indemnity, Insurance and Waiver of SubrogafiArticle 7): General Contractors and any &E
working for the Owner under this new Agreement are advised to have their legal counsel and
surety and insurance professionals review and modify if sapgshe language set forth in this
section Many states have enacted legislation that affects the applicability and enforceability of
indemnification and liability limiting contract language. This language is substantially different
than previous languagn the now defunct AGC 240.

Dispute ResolutiofArticle 9): The dispute mitigation, mediation, and resolufiwacedures are
intended to facilitate resolution in the most eefective manner.

Miscellaneous Provision@rticle 10): This provision accompudates the advent of the frequent

use of Electronic Documents, and the issues surrounding rights to copy and make use of tangiblé
and electronic versions of documents describing the Work involved in a Pidjeamproved
language is substantially diffamt than previous language in the now defunct AGC 240.
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Comments fom COAA for ConsensusDOCS 240

(Additional comment®n this document can be fouriC OA A6 s ww\W.aaatorgin the
membersonly area)

ReM ew of Cont r a(SubpanagiapB.2Bu):bAddita the &rd of the first sentence
nor as otherwise provided in the specificat

Processing Changes in the W¢8ubparagrapB.2.8.2) The A/E ought to be responsible for
preparing design documtation for change orders (ASls, etc.) and soliciting change order prices
not just for evaluating the cost proposal.

Limited Mutual Waiver of Consequential Damag8ection5.4). The ConsensusDOCS mutual
waiver of consequential damages provision represeptsitive departure from similar

provisions found in other contract forms commonly used in the ind@bnsequential damages

are one of the most important subjects for an owner to be familiar with in the construction
context. COAA highly recommends th&very owner seek the advice of competent local
construction counsel prior to executing this contract containing waivers of consequential
damagesOwners should assess the consequential damages risks associated with each project.
Potential outcomes of ttessessment could include but are not limited to a decision that the risks
are small and consequential damages can be waived, that the risks can be captured through
liquidated damages or that the risks are such that the Owner is not willing to waiveuentiséq
damages.

InsurancgSectionsr.2 7.3). You shouldreview with competent local counsel or risk managers
especially coverage limits and the additional insured proviskemkire to carefully contemplate
the handling of these exposures could resutignificant unanticipated losses.

Miscellaneous Provision@rticle 10): Owners shouldeceiveOwnesship of all project
documents including copyrights and that the contract be amended to provide for that alternative.
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Guidebook Commentsfor ConsensusD@S 290
Guidelines for Obtaining Owner Financial Information

Introduction(Section A)

Delete:

i Al A Do c u r2807,tGenardl Cdnditions of the Contract for Construction,

contains a similar provision. Subparagraph 2.2.1 of A201 provides that a carntiescto

the right, both prior to commencement of the work and at any time thereafter, to require
the owner to furnish "reasonable evidence that financial arrangements have been made tg
fulfill the Owner's obligations under the contract. Unless the informagiprovided on

request, the contractor has the right to refuse to commence or continue work or to
terminate the contract (A201, Cl ause 14.

and substitute with the following:

fiTo AIA Document A20312007, General Conditions Subparagraph 2.2.ligesva
contractor has the right to receive unfettered information prior to commencement of the
work. Afterward, the Contractor must prove that the request is reasonable, and it is
unclear how this will be interpreted. This change was controversial anoneas the
reasons that AGC and ASA citedthreir respective decisiomotto endorg the AIA

A201 (2007 edition). o
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Comments and Recommendations regardinGonsensusDOCS 300

Standard Form of T+Party Agreement for Collaborative Project
Delivery

Overview:

ConsensusDOCS 300 represents a new approach to construction contracting and project
deliveryd one that is founded upon an integrated, collaborative approach to design and
construction, and a greater alignment of the interest of all project partEipah the overall
success of the projec@onstruction has long been a fragmented process separated into
disciplines of design, fabrication, construction and operatiofortunately, the traditional way
of doing business has too often been married anthdversarial ethos; a zesom approach that
focused on lowest cost and risk sheddifige ConsensusDOCS program as a whole is a
dramatic initiative against the adversarial and old way of doing business.

A number of influences are now driving the evalatof the construction industiyschedule
compression, technology, realignment, globalization and economic integiidimnise of new
information technology may be foremost among these fadbestools of construction are not
only becoming faster and smer, but they require greater collaboration among project
participants to reap their full potenti@uilding Information Modeling (BIM) is but one
example.

ConsensusDOCS 300 provides the contractual framework for a truly collaborative interaction
betwe@& anOwner, a designer and a constructartri-PartyAgreementtheOwner, designer and
constructor sign thAgreementt the inception of the project, binding them to collaborate in the
planning, design, development and construction of the project simariag of project risks and
rewards different than traditional projecean construction principles underlying design and
construction are used to drive out waepresentatives of the thrBartiesnanage the project
through consensus decistareking.While the designer retains ultimate design responsibility in
accordance with state licensing laws, the constructor and spd&daltsactos and suppliers

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
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participate in the development of the project desidnere is no guaranteed maximum price or
lump suim.

The approach and contractual framework of ConsensusDOCS 300 is not appropriate for -

| everyone or every projechll the Partiesshouldbe willing to surrender their specific agendas to B
do what is in the best interest of the praojécPartythatcannos hed 1 tsel f of th
traditional and adversarial approach to design and construction will not succeed in using the
ConsensusDOCS 300 model.

Corrections to the ConsensusDOCS 300:

Materials Brought to the Worksitarticle 13): In section 13.12.72, add t he wor d
after fATheo in the first sentence, so that
proper deliveryéo I n section 13.12.7.3, add
first sentence, so that itaed s , Afithe Constructor shal/l i nde
Constructofdstilolseerahe I n section 21.2.1.1
in the first sentence, so that it reads, AT
liabilityéo

General Considerations
The user of ConsensusDOCS 300 should keep a number of basic considerations in mind:

1 This is a triPartyAgreementmeaning the Owner, Designer and Constructor all sign the
Agreementt the earliest possible stage of thej@ct. The intent is to assemble the
collaborative project team at the very beginning of the project, not in a piecemeal fashion.

1 The threeParties together with any critical special§ontractos and suppliers, truly
collaborate throughout design and staction, providing input that will improve the
guality, cost and timeliness of the project delivery.

1 Lean construction principles apply to the work of the entire Collaborative Project
Delivery TeamThese principles include:

o True collaboration among giroject participants

o Strengthening and Aligning the relationships and interedtsedtartiesto the
project

0 Project participants making commitments to work and schedule that can be relied
upon by others, and that drive out waste in the form or RFlagelsaand rework

o Focusing on what is best for the project as a whole and not just certain component

parts
0 Seeking constant improvement through continuous assessment and
i mpl ementation of Al essons | earnedo.
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1 The project is managed by a management group éseapof senior representatives of
the Owner, Designer and Constructor. (Article 4).

1 To the greatest extent possible, project decisions are made by congémsus.
consensus cannot be reached, the Owner retains the ability to make a determination in the
beg interest of the projec{Section4.6).

1 In addition to the collaborative elements of necessary for this approach, ConsensusDOCS
300 also contains where appropriate many of the elements found in other
ConsensusDOCS standard forms.

Unigue Considerations

1 Project Target Cost EstimafEhere is no lump sum or guaranteed maximum price
established for the project that can create competing interests and counterproductive
behavior among thBarties Instead, théartiesestablish a Project Target Cost Estimate
under Article 8 that serves as the bench
the performance of eadbartyand to what extent each will participate in any savings or
losses.

1 Project Risk AllocationtnderSection3.8, thePartiesmutually agre upon an approach
to risk allocationThe options include:

o Safe Harbor Decision3hePartieselease each other from any liability resulting
from project decisions that are collaboratively made the Management Group.

o Traditional Risk AllocationlUnder thg approach eadhartyremains liable for its
own negligence and breaches of contract or warranty, subject to optional specific,
agreeaupon (fill in the blank) limitations of liability for the Designer and
Constructor.

1 Target Value DesigrCost and schedelare design criteria the Desigiséouldconsider
(Section3.6). For their part, the Constructor and Trade Contracioosildsupport the
Designerds efforts by continuously | ooki
quality, constructability, reded capital or life cycle costs, for exampl8ection6.13).

This is not traditional constructability review but design fully informed by the efforts of
the Constructor and critical Trade Contactors and suppliers.

1 Incentives and Risk Sharingnder Articlell, The Management Group develops a
financial incentive program to encourage and reward superior performance among the
project participantsThe criteria are not merely financial, but recognize quality, safety,
innovation and teamworl.he Partiesshouldalso discuss and agree upon how savings
(Sectionl1.4) and losseSectionl1.5), measured against the Project Target Cost
Estimate, will be shared among thddmderSectionl 1. 6, t he amount of
and Constructor 6s racapmoe thetektentof tiedosses thosen s e
Partieswill bear.
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1 Right to Audit:Collaborative project delivery, without a lump sum or GidRouldbe
| based on transparency of decisions and dgmerk accountingArticle 19 requires the

Designer and Constructar maintain full and detailed accounts subject to inspection and
a final accounting.

1 Dispute ResolutiorDisputes should be resolved collaboratively through the
Management Group, but when they are notRadiescan elect to use a project neutral
or dispue review board to mitigate the costs, time and overall impact of disputes.
Elimination of or early resolution of disputes are key components of driving out waste in
the project.

www.ConsensusDOCS.org




* 1. Consensus

Comments and Recommendations regarding ConsensusDOCS 301
Building Informaion Modeling (BIM) Addendum

Overview:

The Building Information Modeling (BIM) addendumsiintended for use on Projects on which
the Project Owner and other major Project Participants have made a commitment very early in
the Project planning process toliag BIM or virtual design and construction.

The 301 BIMAddendum should be used where the Owner, lead design professional, lead
construction professional, and major subcontractors and suppliers are willing to commit to model
the Project design and consttion media using thregimensional design or modeling software

with demonstrated interoperability, so as to eliminate the need for conversion of two
dimensional design and construction documents into-tireensional virtual models.

The 301 BIM Addendurnshould be used when the Parties are prepared to involve all essential
participants, including key subcontractors, subconsultants, and suppliers, early in the design,
procurement, and construction planning process.

The 301 BIM Addenduns envisioned to besed with traditional project delivery methods,
especially where construction is to be priced by means of a negotiated guaranteed maximum
price (GMP) with significant preconstruction services. ther301 BIM Addendunio be of

value, it is not necessary fthre Parties to agree to mutually shared-sasing bonus
arrangements for all Participants (as anticipated in, for instance, the ConsensusDOCS 300
Standard Form of T4iParty Agreement for Collaborative Project Delivery involving tHreety
collaboration).

The 301 BIM Addendunsan be used whether or not any Design Model is considered a Contract
Document.
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The 301 BIM Addendunesan be used when the Owner has determined that adimeasional,
digital building model is to be used as the primary meansroframicating specified geometric,
guantity, and other metric and representational data required for the design, procurement, and
construction processes of a construction project.

The 301 BIM Addendunean be used when Models and Drawingexist on a projeqfor
example, details such as waterproofing a parapet wall may more conveniently be drawn, not
modeled, in some circumstances).

The 301 BIM Addenduns intended to incorporate a consensus of what many observers believe
to be the current best practiceshe use of BIM techniques and technology. Currently, many, if
not all, BIM technologies and methodologies rely on a Federated MidueB01 BIM
Addendumassumes that the Project Model and some other models, such as the Full Design
Model, will be Federatt Models.

Definition of Affiliated Contraci{Section2.1): When any given copy of the Addendum (as
prepared for a given Project) is appended to and incorporated into a specific contract, the
contract to which it is appended is the Governing Contract e#perct to that copy of the
Addendum. Each contract on a Project to which it is appended is a Governing Contract with
respect to that copy of the Addendum and an Affiliated Contract with respect to the other copies
of the Addendum that are appended to otioertracts on the Project.

Definition of Contract Document{$ection2.3): This Sectionclarifies that to the extent that any
Design Models are included as part of the Contract Documents, Project Participants may rely on
the accuracy of the information ihose Design Models. This reliance, however, does not extend
to the dimensional accuracy of such Models which is controlled by agreement of the parties in
the BIM Execution Plan pursuant to Section 4.3.11.

Definition of Governing ContragSection2.10: When any given copy of the Addendum (as
prepared for a given Project) is appended to and incorporated into a specific contract, the
contract to which it is appended is the Governing Contract with respect to that copy of the
Addendum. Each contract on a Rxjto which it is appended is a Governing Contract with
respect to that copy of the Addendum and an Affiliated Contract with respect to the other copies
of the Addendum that are appended to other contracts on the Project.

Information Managemer{Bection3.1): The Owner has the option of appointing as the IM one
person for the duration of the Project, or changing that appointment as the Project progresses.
The Owner also has the option of appointing as the IM someone who is already fulfilling a
function onthe Project, such as the Architect/Engineer or Contractor. There is no requirement
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under the BIM Addendum that the Owner hire a third party or a separate consultant for this
function.

Record User Rol€Section3.2.5 B: This information may be stored withe user registration
information, but a user may have different roles, and the role a user is playing when a data entry =
is made may be important.

Record Contact Informatiofsection3.2.5 ¢: This information is typically stored with the
registration inbrmation, but may be added here as an aid in operations.

Meeting and Conferring on BIM Execution PigBection4.1): The BIM Addendum assumes

that the Owner, Architect/Engineer, and Contractor may not be able to meet, confer and agree o
issues relating tthe BIM Execution Plan until after the Owpn&rchitect/Engineer and the
OwnerContractor agreements are negotiated. Ideally, if possible, the details of the BIM
Execution Plan should be resolved prior to execution of the agreements, so that the camnpensati
for such agreements can accurately reflect the scope of services to be provided. As additional
Project Participants join the Project, it is necessary to convene another meeting to consider
whether the addition of other Project Participants requiresraayfication of the BIM

Execution Plan. Such a meeting could easily occur as part a regular project meeting.

Here is What the BIM Execution Plan Addresgesctiord.3): In addition to the elements
provided in the BIM Addendum, additional elements maydzied to the BIM Execution Plan
for project specific needs.

Object Property DatéSectiond.3.5 ): An example would be wall fireating.

Object Constitution DatéSection4.3.5 §: For example, how are assemblies broken down.

Definition of what Model shakkonstitute part of the record documef8sction 4.3.8)For
example, adbuilts.

Project Ownerd6s Entitlement to use (fegtion Des
6.4): If modifying the 301 BIM Addendum for a Desiguild project, users shoulthange
fArchitect/Engineai to fiDesignBuildero

Non-exclusive Licens¢Section6.5): A Project Participar@s Model may contain Contributions
from multiple Project Participants. Should a Project Participant wish to use the Contribution of
another ProjedParticipant for marketing and/or educational purposes, such use should be
clarified in the Project ParticipaistGoverning Contract. In the absence of any such provision in
the Governing Contract, the license is limited to the keeping of an archival copy.
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Comments and Recommendations regardinGonsensusDOCS110

Standard DesigBuild Agreement and General Conditions Between .
B Owner and DesigiBuilder (Where the Basis of Payment is the Cost of |
the Work Plus a Fee with a Guaranteed Maximum Price)

Overview

Partes generally agree that the deskgnld delivery method has many benefBsit design

build Agreemers contain different risks from traditional delivery methddsorder for a design
build project to be successful, the desiynid Agreementshouldeffectively define and allocate
the risks associated with oRartyassuming the responsibility for the design and construction of
the project.

Consensu30CS410 is a balanced document that is reflective of the mdtkeflects the
collaborative efforts oOwners, Contractos, desigrbuilders,Subcontractos, engineers, and
suretiesThe Agreemenis an improvement from previous standard desigidd Agreemers. It
addresses risks associated with relatively new construction issues, such as the use and
maintenance of electronic data, while clarifying several risk provisions common to most standard
form designrbuild Agreemens. For example, this\greemensimplifies claim procedures,

identifies excusable compensatory damages, and adopts the limited conskedaeatiges

provision that has become popular am@utractos andOwness.

Exhibits(2.4.1.1) The User is expected to create these referenced exhibits as applicable. These
exhibits contain information that is largely based on project and company sp#oification
that varies.

The Parties are encouraged to create other exhibits as appropriate and list the exhibits in this

subsection.
General Provisions Par agraph 2.4.9): The term fi€ontr a
Buil der . o

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations

www.ConsensusDOCS.org




* 1 Consensus

Ownership of Documes (Paragrapl8.1.9: The Partieshave the option of "checkintpe-box"
as to theDwnesship of copyrights for the project's "Documenf8dcuments include all
documents, drawings, specifications, and electronic data and informatioRafftleshave the
option of defining "electronic data" in Article 4.68he Agreementllows thePartiesto include a
negotiated fee for th@wnesship of copyrights. Unless thlartiesagree otherwise, copyright
Ownesship for all documents remains with the Desiynlder.

Secton 3.3.8 One of the options should be checked and the other option deleted.

Emergenciegsection 3.6)This section was moved from section 9.7 in the last 2007 edition.

Electronic DocumentéSection4.6): The Agreementecognizes the importance of electic

data and documents in the design and construction process. Article 4.6 all®astidso

develop a projeespecific protocol to facilitate the sharing of electronic data. Among other
things, the protocol is intended to: define the scope of el@ctdata and identify the types of
electronic documents theartiesexpect to use; manage the sharing and coordination of
electronic data; identify electronic formats that are acceptable Retties establish security
parameters for electronic datadacreate mechanisms for storing and retrieving electronic data.
Because there are many potential sources of electronic data and programs that manipulate
electronic data, thPartiesare encouraged to develop a protocol to fit their specific needs.

Labor Relations(Section5.5): If applicable, Users shoulohsert here or attach as exhibit as
necessary any conditions, obligations or requirements relative to labor relations and their effec
on the Project. Legal counsel is recommended.

Delaysin the WorkandDelay ClaimgSection6.3): Owners andContractos expressed
dissatisfaction with forms that failed to identify examples of compensable deteye 6.3
expressly lists events that give rise to compensable delays. This is a significant improvement
overstandard formAgreemerd that leave thPartiesto determine for themselves whether
excusable delays are compensable orFlme Agreementlso provides a more detailed list of
excusable delayisthose delays caused by events beyondPtréescontrol.Examples of
excusable delays include traditional force majeure events, such as fire, terrorism, and
governmental actions, arf@wvnercaused delays, such @svnerchangesOQwnerauthorized

delays, andDwnerordered resequencing of the work.

Limited Waiver ofConsequential DamagéSection6.5): The right to claim consequential
damages is a contentious point in many contract negotiations. Article 6.5 enalflasgigso
list consequential damages that are not waikeiicle 6.5 allows for reimbursement of
consequential damages otherwise recoverable under applicable insurance potitiesegard,
the Agreemenprovides a "limited" waiver of consequential damages that recognizes the
allocation of risks among the Owner, Desiguilder, and their insurers.
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Cost Items for Construction Phase Servi@estion 8.2) While the 200 is a Lump Sum
Agreement, a more extensive delineation of the Cost of the Work is being provided to provide
clarity in regard to the cost of the work for changes. This langudgenig derived from

existing language from the ConsensusDOCS 500 Construction Manageriisk Agreement
with some minor appropriate modifications.

Concealed or Unknown Site Conditiofsection 9.4)Revisions were made to more closely
conform with theérms used in ConsensusDOCS 200 3.16.2 related to concealed or unknown
site conditions.

Cost of Work Estimatésection 9.5.4)The Cost of the Work estimate is subject to 3.2.8, which
provides for audit rights and reasonable skill and judgment in preparaig

Claims for Additional Cost or TiméSection9.6): The DesigrBuilder's notice of a claimmhould

be made within 21 days after the occurrence, or recognition of the occurrence, whichever is late
The DesigrBuilder's written documentation supportitige claimshouldbe submitted within 21

days after its noticeLlhe Owner's response to the clahouldbe made within 14 days after the
Owner receives the Desiduilder's documentatioi.he Agreemeneliminates guesswork when

an Owner fails to respondhé Owner's failuréo respond is deemed a denial. At the end of this
section, in the sentence AOwner os failure t
replaced by BheldermonDesi gn

Section 9.7 of the 2007 editionvas moved to 3.3.3.1

Section10.1.2 Users are advised to check state statutes to determine if there is a shorter period
required by state law regard to the time period required for payment.

Section10.3.2 Insurance coverage implies that there is a positive indicationhra is an
acceptance of liability for the loss.

Notification of Cancelation Insurance (ACORD Form Change)

ConsensusDOCS®commends, as of September 2ah#,following revision regarding
notification of insurance cancelation:

Section 10.2.1Intheéd i ne, after the fAand broad from p
Constructor shall maintain completed operations liability insurance for one year after Substantial
Completion, or as required by the Contract Documents, whichever is longer.

www.ConsensusDOCS.org




* 1. Consensus

10.2.4 Deletesecton 10. 2.4 in its entirety which curre
required under subsection 10.2.1 shall contain a provision that the coverage afforded under the
policies shall not be cancelled or allowed to expire until at least thirty (3@ pagr written

notice has been given to the Owner. The Constructor shall maintain completed operations

liability insurance for one year after acceptance of the Work, Substantial Completion of the

Project, or to the time required by the Contract Documertiehever is longer. Before

commencing the Work, the Constructor shall furnish the Owner with certificates evidencing the
required coverage. o0

And Substitute the Following:

N10.2.4 To the extent c o-Buiderfron its cutent insuraree | a b |
company, insurance policies required under subsection 10.2.1 shall contain a provision that the
insurance company or its designee must give the Owner written notice transmitted in paper or
electronic format: (a) 30 Days before coverage isemmewed by the insurance company and (b)
within 10 Business Days after cancelation of coverage by the insurance company. Prior to
commencing the Work and upon renewal or replacement of the insurance policies, the Design
Builder shall furnish the Owner wittertificates of insurance until one year after Substantial
Completion or longer if required by the Contract Documents. In addition, if any insurance policy
required under subsection 10.2.1 is not to be immediately replaced without lapse in coverage
when t expires, exhausts its limits, or is to be cancelled, the D&igder shall give Owner
prompt written notice upon actual or constrfuc

ConsensusDOCS Guidebook Explanation of Notice of Cancelation Language

Generally, cortsuction contracts require that insurance policies include at least 30 days

advanced written notice to the owner (or an upstream contractual party) if an insurance policy is
canceled or allowed to expire. This has generally been satisfied through ¢egiitasurance

as evidence of compliance. The Association of Cooperative Operations Research and

Development (ACORD), the licensing company for insurance forms, has amended their

certificate requirement&(g.ACORD 25). Consequently, contractors andcantractors may no

longer be able to received certificates of insurance language that proclaims that the insurance
company or insurance broker, should any policies be canceled before the expiration date thereo
Afendeavor to mai |l t3h0e dcaeyrst iwfriictatteen hnooltd ecre. ot ol h €
requirements that 30 days advanced notice be included in insurance policies may not be
commercially available and altering ACORD forms to purport to do so may run afoul of state

law. Consequently, currentwmact language addressing notice of cancelation for insurance
policies no |longer reflect the reality in t@pd
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Consequently, a working group of experts drafted language which reflects reality, while giving

the Owner sufficiennotice. The language provides an owner timely thady notification of
cancelation by the insurance company as well as creates an obligation on a party to give notice of
cancelation to the owner or other upstream party. Lastly, the drafted solatisrtdolimit costs

as well time efficiency issues by allowing for electronic notification by the insurance company or |
the insurance broker as a designee depending who is in the best position to have such
information and can give appropriate notice. In &ddj reference to prompt notice is expected

to be soon as practical, but in no case longer than 5 days from first learning of cancelation or
nonrenewal of an insurance policy without replacement.

The ConsensusDOCS proposed contractual solution diffatestbetween nonrenewal,

cancellation, and other changes like lapses in coverage. In the case of active nonrenewal by the
insurance company, the company or designee is in the position to provide advanced notice. In th
case of cancellation, it is not pdsig for the insurance company to provide advanced notice so
notice would be provided very shortly after cancellation occurs. The most common example is
late payment of premium. In this case, the company may cancel if payment is not received,
however, if @yment is received cancellation would be rescinded and any advanced notices
would also have to be rescinded causing unwarranted confusion and inefficiencies. In other
cases such as a lapse in coverage, only the design builder may be aware of the lapse and
therefore only the design builders could provide that notice.

The ACORD form change impacts all standard contract documents, including the
ConsensusDOCS 200 and the AIA A20&and most manuscripted construction contracts that
contractually require insunae policies provide a 3@ay advanced notice of cancelation. The
ConsensusDOCS notice of cancelation solution references where such language should be
inserted into ConsensusDOCS contracts (ConsensusDOCS 200, section 10.2.4). However, the
ConsensusDOCS gposed solution is equally applicable to other contracts that are nesf+ out

date due to the ACORD change. The ConsensusDOCS Guidebook is being updated to respond
todaydéds changing construction mar ket ptloace i
wait until the next revision cycle.

Termination(Article 12): The Agreemens termination provisions protect the Owner in the event
of the DesigrBuilder's default while providing protections against unwarranted terminations
for-cause Termination for ause requires two levels of noti¢arst, the Owner may perform the
DesignBuilder's obligations if the DesigBuilder fails to begin to cure contractual deficiencies
after 7 days' written notic&econd, after an additional 7 days' written notice tb bog Design
Builder and the DesigBuilder's surety, the Owner may terminate Aggeementif the Design
Builder fails to cure or commence and continue to cure during the paAngdermination that
does not follow Article 12.2's terminatidar-cause pocedures is deemed a terminatigithout-
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cause under Article 12.8Inder Article 12.3, the Ownehouldpay the DesigiBuilder for all
work executed, all proven loss, cost, or expense in connection with the Work, and all
demobilization cost?ayment to ta desigrbuilder is to a penalty, but rather reflects a
Contractorods | ost business opportunity.

Dispute ResolutiofArticle 13): The Agreemenbffers thePartiesa number of dispute resolution
procedures in lieu of judicial litigatiorkirst, thePartiesare encouraged to conduct direct good
faith discussions to resolve the dispuMdter direct discussions, thieartieshave the option of
dispute mitigation with a project neutral/dispute review board or medidtithre Partieschoose
dispute mitigationthe project neutral/dispute review board will create a nonbonding finding that
thePartiesmay use in a subsequent binding proceeding.

If the Partiesdo not choose dispute mitigation, tRarties'shall endeavor" to mediate the
dispute. Mediatiorshouldbe complete within 45 business days of the first discussion between
the Parties Mediation is not required.

The Agreementallows thePartiesto choose between arbitration and litigation as the binding
resolution procedure. Arbitration or litigation is atlassort if mitigation or mediation fails to
resolve the dispute.

Mitigation (section 13.3) Select only one option if a mitigation selection is desired.

Contract Documents, (€¥ection15.1): List here or attach exhibits to identify the binding
contrat documents.
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Comments from AGC for ConsensusDOCS 410

(Additional comment®nthis document can be found on AG®&ebsite at
www.agc.org/contrac)s

Standard of CaréSection 2.1): A definition of the standianf care applicable to architectural
and engineering services performed under this Agreement is not included in this Agreement
(previous additions of AGC contracts did include such a definition). The drafters of the new
Consensus documents determined ithabuld be better for the design professionals to be held
to a standard imposed on them by their own profession, rather than one defined by this
Agreement.

Contractors and Owners should not modify this Agreement by adding language that would hold
any degn professional to a standard of care that is above that which is customary and normal
for design professionals in the same time and location, because that might result in the
unintended consequence of voiding errors and omissions coverage availableegp#ttive

design professionals.

Relationship of PartieSection 2.1): This section requirestheDedtgn i | der t o pr odgee

basis of trust, good faith and fair deal i ngf®
Ain an ecanoaoeil yalmaamaear . 0 UndBei | Aretri diséhald | ke
reasonabl e skill and judgment in the perforfina

Standard of CaréSection 2.2)The Agreementremoves the architect/enginéestandard of care
from the former ando longer publishedGC 410 Section 2. ZZAUTION: Contractors and
Owners should not modify this Agreement by adding language that would hold any design
professional to a standard of care thatlisvethat which is customary and normal for design
professionalsn the same time and location, because that might result in the unintended
consequence of voiding errors and omissions coverage available to the respective design
professionals.
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Comments and Recommendations regarding ConsensusDOCS541

Standard DesigBuild Agreement and General Conditions Between
Owner and DesigiBuilder (Lump Sun)

Mitigation (Section12.3): Strike the reference tdl3.3 and substitut@l2.30

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association @othaittee of Publishers and
Associations
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Comments and Recommendations regarding ConsensusDOGS0

Standard Agreemeiaind General Conditions Between Owner and
Construction Manager
Exhibits (section 2.3.1.1) Consider, for instance, putting in an exhibit for Labor Relations setting

forth any conditions, obligations, or requirements relative to labor relations and thetroeff
the Project. It is recommended to get | egal

Cooperation With Work of Owners and Othé&sction3.5): This section was moved from 3.4.9
to match the order of subsections used in the ConsensusDOCS 200.

Secton 3.8.3 of the 2007 edition was deleted as the new section 3.11 now covers this issue. The
language used in ConsensusDOCS 200 is now more consistent with the CD 500.

Date of Commencemefdection 6.1): It is common for the scheduled time period of
comnencement and the Agreement signing date to be different. Parties need to specify if this is
the case for this Project. The default Date of Commencement will be the signing date of the
Agreement.

Construct i on(sediann’@8B)ptate whetheFstipelated sum or other basis. If a
stipulated sum, state what portion of the sum shall be payable each month.

Preconstruction Servicésection 7.5)State whether a stipulated sum, actual cost, or other basis.
If a stipulated sum, state what portiortioé sum shall be payable each month. Preconstruction
services are spelled out in article 3, specifically sections 3.2 and 3.3.

No Obligation toPerform(section 91.3): This language was taken from section 7.7 of the
ConsensusDOCS 750, and now appeaargher ConsensusDOCS agreements.

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adoptl by a Committee of the American Bar Association and a Committee of Publishers and
Associations
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Cost of the Work Btimate(section 9.2.2 Cost of the Work estimate is subject to 3.6.5, which
provides for audit rights and reasonable skill and judgment in preparing such.

Incidental Changesection9.6): This language is taken from section 7.9 of the

ConsensusDOCS 750 Subcontract agreement. This added language provides for greater clarity
for the project participants and provides a consistent approach across the ConsensusDOCS
family of contracts.

Notification of Cancelation Insurance (ACORD Form Change)

ConsensusDOCS recommends, as of Septembér @@1following revision regarding
notification of insurance cancelation:

Section 10.2.1Inthé¢'d i ne, after the fand broad from p
Constructor shall maintain completed operations liability insurance for one year after Substantial
Completion, or as required by the Contract Documents, whichever is longer.

10. 2.4 Delete section 10.2.4 in ifinssraneent i r et
required under subsection 10.2.1 shall contain a provision that the coverage afforded under the
policies shall not be cancelled or allowed to expire until at least thirty (30) Days' prior written
notice has been given to the Owner. The Consirghall maintain completed operations

liability insurance for one year after acceptance of the Work, Substantial Completion of the
Project, or to the time required by the Contract Documents, whichever is longer. Before
commencing the Work, the Construcgiall furnish the Owner with certificates evidencing the
required coverage. o0

And Substitute the Following:

f10.2.4 To the extent commercially avail abl
insurance company, insurance policies required undbsestion 10.2.1 shall contain a provision
that the insurance company or its designee must give the Owner written notice transmitted in
paper or electronic format: (a) 30 Days before coverage is nonrenewed by the insurance
company and (b) within 10 Busine®ays after cancelation of coverage by the insurance
company. Prior to commencing the Work and upon renewal or replacement of the insurance
policies, the Construction Manager shall furnish the Owner with certificates of insurance until
one year after Sutmttial Completion or longer if required by the Contract Documents. In
addition, if any insurance policy required under subsection 10.2.1 is not to be immediately
replaced without lapse in coverage when it expires, exhausts its limits, or is to be catieelled
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Construction Manager shall give Owner prompt written notice upon actual or constructive
knowl edge of such condition. o

ConsensusDOCS Guidebook Explanation of Notice of Cancelation Language

Generally, construction contracts require that insuranceigeslinclude at least 30 days

advanced written notice to the owner (or an upstream contractual party) if an insurance policy is
canceled or allowed to expire. This has generally been satisfied through certificates of insurance
as evidence of compliance hd& Association of Cooperative Operations Research and
Development (ACORD), the licensing company for insurance forms, has amended their
certificate requirement&(g.ACORD 25). Consequently, contractors and subcontractors may no
longer be able to receivegrtificates of insurance language that proclaims that the insurance
company or insurance broker, should any policies be canceled before the expiration date thereof
Aendeavor to mail 30 days written naltice to
requirements that 30 days advanced notice be included in insurance policies may not be
commercially available and altering ACORD forms to purport to do so may run afoul of state

law. Consequently, current contract language addressing notice of camckdathsurance
policies no | onger reflect the reality in t}e

Consequently, a working group of experts drafted language which reflects reality, while giving
the Owner sufficient notice. The language provides an ownentitimiedl-party notification of
cancelation by the insurance company as well as creates an obligation on a party to give notice ¢
cancelation to the owner or other upstream party. Lastly, the drafted solution looks to limit costs
as well time efficiency iages by allowing for electronic notification by the insurance company or
the insurance broker as a designee depending who is in the best position to have such
information and can give appropriate notice. In addition, reference to prompt notice is expected
to be soon as practical, but in no case longer than 5 days from first learning of cancelation or
nonrenewal of an insurance policy without replacement.

The ConsensusDOCS proposed contractual solution differentiates between nonrenewal,
cancellation, and o#r changes like lapses in coverage. In the case of active nonrenewal by the
insurance company, the company or designee is in the position to provide advanced notice. In th
case of cancellation, it is not possible for the insurance company to provideedvenice so

notice would be provided very shortly after cancellation occurs. The most common example is
late payment of premium. In this case, the company may cancel if payment is not received,
however, if payment is received cancellation would be megd and any advanced notices

would also have to be rescinded causing unwarranted confusion and inefficiencies. In other
cases such as a lapse in coverage, only the design builder may be aware of the lapse and
therefore only the design builders could pdavthat notice.
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The ACORD form change impacts all standard contract documents, including the
ConsensusDOCS 200 and the AIA AZ0&and most manuscripted construction contracts that
contractually require insurance policies provide al8) advanced noticgf cancelation. The
ConsensusDOCS notice of cancelation solution references where such language should be
inserted into ConsensusDOCS contracts (ConsensusDOCS 200, section 10.2.4). However, the
ConsensusDOCS proposed solution is equally applicable toauhtacts that are now oeat-

date due to the ACORD change. The ConsensusDOCS Guidebook is being updated to respond
todaydés changing construction marketpl ace i
wait until the next revision cycle.

Insurance Coverage Acceptance of Liabiligection 10.3.2)insurance coverage implies that
there is a positive indication that there is an acceptance of liability for the loss.

Payment Delaysection 10.5)Note that subsection 10.2.1 defines payment dtee da
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Comments fom the Associated General Contractors of AmericaAGC) for
ConsensusDOCS 500

(Additional comment®nthis document can be found on AG®ebsite at
www.agc.org/contracjs

DesignAuthority and ResponsibilitieSection 2.3and 3.1.8: Under theSpearin Doctrinethe
Partyresponsible for furnishing the completed design impliedly warrants its sufficiency and
adequacyUnited States v. Spearin, 248 U.S. 132 (19C8ntractors neetb carefully consider
the effect of specifying any design responsibilities in thigriithe-blank sectionAlso, a
Construction Manageshouldpay particular attention to the ramifications of performance
specifications, equipment selections, preparatioshop drawings, and the like in the context of
Section2.3. Similarly, postaward actions such &onstruction Managenitiatedvalue
engineeringchanges may alter thiea r trasporssidilities for the adequacy of the design of a
particular system orhe Project These actions may shift risk for design responsibilities to the
Construction Managem addition,Construction Managsershould be weary of modifications
that add disclaimers to shift the risk of design flaws Ragythat was not responsibler the
preparation of the design.

Definition of Overhead Secti ons 2.4.10 and 3.8.3): The
incurred on any insurance policy and costs related to the correction of defective work. Under
many standard industry contrdotms, these costs are considered Cost of the Work, subject to
the Guaranteed Maximum Price. The Contractor may consider altering this provision if its cost
structure does not classify this type of cost as an overhead cost.

Constructability ReviewSectin 3.2.5): The Construction Manager should be aware of its
obligation to perform a conscientious constructability review of the drawings and specifications
and report any errors or omissions it discovers in the drawings or specifications.

Preconstruction $eices(Sections 3.3.1 and 7.5): The Agreement provides the cost of

Preconstruction Services is not included in the Guaranteed Maximum Price, but is to be paid as ¢

separate payment. Often, Owners would prefer to have Preconstruction Services inclueled in t
Guaranteed Maximum Price and paid when the Project financing closes. The manner in which
Preconstruction Services will be paid for should be addressed during the negotiations and the
Agreement should be reviewed or modified to confirm that it is cemgistith the treatment of
payment for Preconstruction Services agreed to between the Parties.

Clarifications and Assumptior{Section 3.3.4): This provision requires the Owner to cause the
Architect/Engineer to revise the drawings and specifications textleat necessary to reflect the
clarifications, assumptions and allowances on which the GMP is based. The Construction
Manager should diligently ensure these revisions are made to avoid confusion concerning the
scope of the Work included in the GMP.
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Anticipation of Design Developme($ection 3.3.5): The Construction Manager should be

aware of the obligation imposed by this provision to provide in the GMP for further development
of the Contract Documents if the Contract Documents are not complete wh@&kiEhproposal

is submitted.

Allowances(Section 3.3.7): Allowances include the cost of materials, equipment and
installation, but not Overhead and profit. Therefore, the Construction Manager should be aware
that no markup will be allowed on the cost oflavance work.

Submittals(Section 3.4.7): This provision calls for the Owner to review and approve Submittals.
If the Owner is going to authorize the Architect/Engineer to review and approve Submittals, this
provision should be modified to provide for tipabcess.

As-Built Drawings(Section 3.4.8): The Construction Manager should be aware of the
requirement to designate the format to be used to prepare dtadrawings called for by this
provision.

Correction of Defective WorkSection 37.4): The Construction Manages to be notified of
defective worldiscovered by the Owner following the expiration of Wearanty periodbut
prior to the expiration of the applicable limitations periaag given the option to correitte
defect in the Work or Bdw the Owner to proceed to correct the defect and charge the
Construction Manager for the cost of correction.

Professional ServicgSection3.16): When taking on design responsibility (See Section 2.3), the
Construction Manageshould also consider thovisions ofSection3.16 that obligate it to

obtain professional services from licensed design professionals esgltce the design
professionals tgtamp the design amdrry E&O insurance as specifiedSection 118.

Digitized Document$Section4.6.1): Electronic documents are increasingly being used by the
industry.If electronic documents are to be the primary source of design documents for the
Project, this provision may need to be modified to accurately describe the manner is which
Contract Dooments are to be providethis provision requires a protocol to be established
relating to the use @lectronicdocumentsConstruction Managsiare strongly encouraged to
use the protocol set forth in Conser3@CS 200.2 tensurethatthe risks assodead withthe

use of electronic documents are clearly understood by d@fahesto a contractAt a

minimum, the 200.2 can allow Construction Managers to rely upoaiks and faxes, if the
document is completed to indicate such a desire.

Labor Relatios (Section 5.4): This provision calls for the insertion of any special provisions that
apply to labor relations for the Project. This provision should be completed to address the labor
relations situation that will apply to the Project.
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Schedule of the W& (Section 6.2): This provision requires submission of Schedule of the Work
prior to submission of the first application for payment. Depending on the size and complexity of
the Project, it may not be feasible to prepare a complete Project Schedute palomission of

the first application for payment. In that event, this provision should be modified to require
submission of an interim 90 or 120 schedule prior to submission of the first application for
payment, and a reasonable time for submissioneoftimplete Project schedule.

Liguidated DamageSection 6.5 Section 6.6s an optional liquidated damages provision,

which allows theParties to elect whethéw provide for liquidated damagesithoughAGC
membergenerallyiew liquidated damagesegdively, andAGC advise Construction

Manages to take extreme caution before electing to provide any liquidated damages in this
section liquidated damages are generally a better risk management arrangement than leaving the
Construction Manager potentialyxposed for actual damages related to delayed completion,
which can be highly speculative and excesdivguidated damages are intended to compensate
theOwner(and serve as a substitute for) Me&v n e acidal delay damages, such as lost
revenuesThus,a contracthatallows theOwnerto recover liquidated damages, but otherwise

bars botHPartiesfrom collecting consequential damages, is not truly muttigduidated

damages are elected, fenstruction Manageshould recognize that the limited mutwaiver

of consequential damagpsovisioncontained irSection 6.4s not truly mutualTo make the

provision truly mutual, it can be modified to also provide for a stipulated payment to the
Construction Manager for delays in completion of the Projacezh by the Owner. In addition,
Construction Managers should not agree to liquidated damages measured from final completion
because the Owner generally does not suffer delay damages following Substantial Completion
because the Owner has beneficial usénefRroject following Substantial Completion.

Note that this section contains blanks for Bagtiesto fill in to establish the appropriate dollar
amounts (one tied to substantial completion and one tied to final completioa)aid for each

day complabn is delayedf the Partieselect to provide for liquidated damag#diquidated
damages are included in the Contract, the Construction Manager may want to include a cap to
the total amount of liquidated damages that may be assessed, which shoutddre tiean a
percentage of the fee to be earned by the Construction Manager.

Limited Mutual Waiver of Consequential Damadg8ection 6.): The Partiesagree to waive

claims forconsequential damages except for items specifi€kation 6.6 A mutual waier of
consequential damages benefits@mnstruction Managef the waiver is truly mutual, meaning

that liquidated damagese not specified in Section 68egardless of whether liquidated

damages are included in the Contréo, waiver of consequentidamages claims is beneficial

to eliminating the potential for speculative unlimited claims that may be asserted relating to late
completion or other problems that may develop with the Project. The waiver of consequential
damages claims also benefits ner by eliminating potential claims by the Construction
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Manager for lost profits or the ability to pursue other work that may be caused by an Owner
caused delay to the Project.

Interim Directed ChangéSecton 92.2): An Owner is required to pay 50%aafst estimate if
dispute occurs ovehe cost to be incurred in performing an Interim Directed Charigse
provisionallows for payment ofn important balance for@onstruction Manager during the
process of agreement on the cost to be incurred in perfgran Interim Directed Change issued
by the Owner

Disputed ChangéSections 9.3.3 and 9.3.4): If there is a dispute over whether certain work is
included in the scope of the Project, these provisions indicate that the Owner must direct the
ConstructiorManager in writing to proceed with the disputed Work, and must pay the
Construction Manager 50% of the Constructio
disputed work, pending resolution of whether the work is extra work. These provisions allow the
Congruction Manager some financial relief while the work is being performed, and create an
incentive for both Parties to promptly resolve the question of whether the work is required.

RetainagdSection 1(2.4.1): This provisionis importantso thatConstriction Manages may
ensurehatpayment flows in a fair and equitable manrfigre Owner isrequiredto release
retainage applying to work of early finishiggibcontract@a upon acceptance of such work.
Once the work is 50% complete, the Owner shall nothwith any additional retainage.

Retention BondSection 10.2.4): This provision allows for the issuance of a retention bond or
other security in lieu of retention. Retention bonds are not commonly used and would impose an
additional cost to the Project. Daiting securities in escrow in lieu of retention is often used on
state and municipal projects, and may be a viable vehicle for the elimination of retention.

AdjustmentofConst r uct is@®aymddtaApplicgtie(Sartion9.3.7):This provision
allowsan Owner to withhold payment if a thipértyfiles a claim, unless @onstruction
Managerfurnishes th@®©wnerwith adequate security in the form oSaretybond, letter of credit
or other collateral or commitmestifficient to discharge such claims it&aslished Construction
Manages should provide more specificity regarding adequate secliitibiere is a bond in
place, no additional security should be required besides consent to paymenSbretlafter
acknowledging the existence of the clalmt is a lien claim, th&€onstruction Manageshould
be required to bond around the lien in accordance with applicable statutory requirements.

SomeConstruction Managsireportabuseof the right to withhold payment, even aftetequate
security has beeprovided

Punchlist HoldbackSection 10.6.4): The Construction Manager may want to consider reducing
the amount of the punchlist holdback to a lesser percentage, in the rangéld(P2f the cost
of completing the punchlist work following SubstantialnGuetion.
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Indemnity(Section11.1): TheP a r tindeznsity obligation is limited to the extent of the

P a r tnegkgenée and coveonly insurable risks, i.e., personal injury (including death) and
property damageitherPartyis entitled to reimburseemt of defense costs paid in excess of that
P a rstpgra@ntage of liability for the underlying clai@onstruction Managsrshould be

vigilant during contract negotiations, asldould onlyagree tdoroaderrisks covered (if

requested by th@®wner)with full knowledge and understanding of the impact of a broader
standardonth€Eo n st r uc t isanicipMedprafgability@nd fee.

Indemnitees also include the Architect/Engineer, fiitherso The termiOther® should be
defined or stricken if not defineffomtheCo n st r u c t isstandpbiat, raxityepresents a
potential broadening of the indemnity obligation to persons or companies WRartlesmay

not have actually intended to benefit from the indemnity.

Duty to Defend(Section 11.111.3: Given the reciprocal indemnity obligations in the
ConsensusDOCS forms, and the pure comparative causation standard, theme igyntm

defend A Construction Managewxho is liable under the indemnipyovision is obligated to
reimburse the indemnifiellarl for thatP a rstlegabfeeso the extent of the Construction
Manager 6s per c(ehichmmay as apractichl mattbricreateta yillingness to

defend) But as a matter of contract obligation, there is no duty to defend Gfathstruction

Manager vis-a-vis theOwner, or of aSubcontractovis-a-vis theConstruction ManageFor
someConstruction Managsrthedesireto invokeaS u b ¢ 0 n § duty © tdedenddwill
outweightheCo n st r uct isdeasire o to agedoa défend ener Constriction

Manages will need to assess this aspect of the indemnity carefully, angsdigavith their risk
manager®r brokers, in order to assure themselves that the proper stance is taken on this issue
relative to the Constrramti on Manager 6s i nsu

Terrorism CoveragéSection 11.3.2.1): This provision authorizes the Construction Manager to
obtain insurance coverage to cover the risk of physical loss resulting from Terrorism, if the
Owner declines to provide the coverage. As an alternative,adhgaCt can be modified to shift

to the Owner the risk of physical loss resulting from Terrorism.

Additional Liability CoveraggSection11.5): An Ownershoulddecide whether to require the
Construction Manageo purchase additional insured coverage lier ®wnerlf so, the Owner
can then decide whether it wants to choose additional insured coverage or@wders
ContractoréProtective Liability Insurancd®QCR). If an Owner selects OCP coverage, an
Owner may desire additional insured protection fanpleted operations in addition to OCP
coveragelf agreed upon by th€onstruction Managethis should be accomplished by striking
floperationsin this section and then checking both boxes.

Any additional cost incurred by tl@onstruction Managdor purchasingadditional insured or
OCPcoverage shall be paid by the Owaed should be included in the Guaranteed Maximum
Price
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Ownes Termination for Convenieng¢8ection 11.4)If an Owner elects to terminate for
convenience there is a premium paymdiits paymenis not a penalty, but rather reflects a
Constr uct istost buMeess @agpatundihis section is carefully crafted to balance
Construction Managedand Owner8interests and risks.

Dispute Mitigation and Resolutigirticle 13): This aticle focuses on mitigation of claims by
directing direct discussions between Beties. It then allowthe Partiesto use either a
previously selecteBroject Neutrabr a dispute review boart.the Partiesdecide not to use a
Project Neutrabr dispute review boardhe issue then goes to mediation followed by a binding
dispute resolution process of tRea r tchoesmd@lf the process goes this fany decision

made by thé>roject Neutrabr the dispute review board can be introduced as evidérce a
binding adjudication of the matter.

Work Continuance and Payméfection B.1): The Partiesmustcontinue to perform their
obligations under the contragtending resolution of any dispufEhus theConstruction Manager
continues to perform its worknder the contract and ti@wnercontinues to make payments to
the Construction Managdor those amounts not in disputaring the pendency of any dispute
resolution proceedings

Direct DiscussiongSection 13): In the event th&artiescannot reach aAgreementbout the
matter in dispute, they are obligated to engaggawnd faitld negotiations at the next level in a
multiple step approach which moves from field representative to those representatives with
greater authority in an effort to resolve thispute If resolution is not achieved within five
business days of the first discussion, it moves to the next level of senior exeeund/és
resolution fails withinl5 days of the first discussion, it moves to mitigation.

Mitigation and Mitigation ProeduregSection13.3): Initially the Partieshave the option to

select either a Project Neutral or Dispute Review Board for the mitigation procedure. The Project
Neutral/Dispute Review Board is subject to a separate retagreemenbetween théarties

and is obligated to issue nonbinding finding(s) witlwe businesslays of referral of the

dispute. IfPartiesdo not check either of the filh-the-blank options, then the procedures

provided in this section are not required.

Mediation(Section 13.4)If the Parties do not select a mitigation procedure in Section 13.3,
disputes that are not resolved through the direct discussions called for under Section 13.2 shall b
submitted to mediation. The Parties have the option of using the Construction MeRia&s

of the American Arbitration Association, or selecting another set of mediation rules, which may
be more convenient than using those of the American Arbitration Association.

Binding Dispute Resolutio(Section13.5): In previous AGC contradhgreenents the dispute
resolution section was a separate Exhillie ConsensusDOCS includes this section in the
contracts and includes filh-the box optionslf mediation fails to resolve a dispute, tRarties
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submit the matter to binding dispute resolutising either the current Construction Industry
Rules of the American Arbitration Association or litigation in a state or federal court. The
Parties however, are free to select another set of riles.costs of the binding dispute
resolution process ate be borne by the ngorevailingPartyas determined by the Neutral.

Venue(Section13.5.2) Binding Dispute Resolution procedures shalbbhe location of the
project unless thPartiesagreethey shall be elsewhere

Multi-party ProceedingéSection 136): Appropriate provisions are to be included in all other
contracts relating to the Project to provide for joinder or consolidation of such dispute resolution
procedures.

Lien Rights(Section 137): Nothing contained in the dispute resolution proceslis to limit any
lien rights unless expressly waived.
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Comments fom COAA for ConsensusDOCS 500:

(Additional comments on this document can be found at C®Avebsiteywww.coaa.orgin the
membersonly area.)

Relationship of PartieSection2.1): COAA recommendsdring the following new paragraph
2.1.5:fiThe Construction Manager accepts the fiduciary relationship of trust and confidence
established by this Agreement and covenants with the Owner toratmpad exercise the
Construction Managés skill and judgment in furthering the interests of the Ownhiee.

Construction Manager represents that it possesses the requisite skill, expertise, and licensing to
perform the required servicés.

Architect/Engireer(Section2.3). COAA recommendsapladng the first sentence witliiThe
Owner, through its Architect/Engineer, shall provide all architectural and engineering design
services necessary for the completion of the work, except as otherwise providecointthet
documents

Definitions (Section2.4). COAA recommendsdxing the following definitions tdsection2.4:

Construction Cosét The total cost to construct the Project including all building costs,
allowances, contingencies and field management andafjenaditions costs.

Construction Cost Limit The Ownegs limit on the funds available to construct the Project
including all building costs, allowances, contingencies and field management and general
conditions costs.

Interim Directed Change A document isued by the Owner or its Architect/Engineer

that directs a change in the Work prior to reaching agreement with the Construction
Manager on the adjustment, if any, in the GMP or the Date of Substantial Completion or
Date of Final Completion.

General Respoitslities (to be Sectior3.1.7) COAA recommends addingnewSection3.1.7:

In a format acceptable to the Owner, the Construction Manager shall provide a monthly report
showing the status of the Construction Cost, trade contracts awarded, allowances and
contingencies in this contract, allowances and contingencies in trade contracts, payments made
by the Owner to the Construction Manager, projected payments by month to completion,
Requests for Information log, submittals log, Architect/EngiteeSupplemeat Instructions log

and Proposed Change Orders log.

Schedule of the Wor{Section3.2.3) COAA recommendsevisingthe first sentence to read:
fiwithin 30 days of execution of this agreement, the Construction Manager shall prepare a
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preliminary Schedule ahe Work for the Architect/Engine@rreview and the Ownéy
acceptance.

Estimates (Section 3.2.4): COAA recommenrglslaéng existing paragraphs 3.2.4.1 through =
3.2.4.4 with the following pagraphs 3.2.4.1 through 3.2.4.5:

EstimategSection3.2.4.1) The Construction Manager may involve trade contractors in
estimating the cost of the evolving design, but without the Ga/approval, shall not initiate
any relationship with any trade contractor during thecprestruction phase that will inhibit
the canpetitiveness of pricing on any bid package.

(Section3.2.4.2) For all estimates of Construction Cost, an allowance shall be used for all
work identified in the Ownés Program that lacks sufficient definition in the design
documents to accurately estim&@onstruction Cost estimates shall include specific line items
with appropriate costs for:

a) Construction Manager general conditions
b) Construction Manager Overhead and Profit
c¢) Trade contractor general conditions

d) Trade contractor overhead and prof

e) Subcontractor bonds and insurance

f) Construction Manager contingency

g) Design contingency

h) Owner contingency

(Section3.2.4.3: Upon receipt of the schematic design documents and again upon receipt of
the design development documents, the Cactidn Manager shall prepare detailed estimates
of the Construction Codf.the schematic design estimate or the design development estimate
exceeds the Construction Cost Limit, and without assuming any design liability, the
Construction Manager shall nekecommendations to reduce scope or quality, use alternate
construction means or methods or modify the design to achieve a Construction Cost that is
equal to or less than the Construction Cost LiEath recommendation shall be accompanied
with an estimee of the savings it would produce should the Owner accédirected by the
Owner, the Construction Manager shall participate in a formal value engineering exercise to
generate additional cestduction ideasl'he schematic design estimate and design
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development estimate shall be updated to reflect alfedattion ideas accepted by the
Owner and shall be submitted to the Owner for approval.

(Section3.2.4.4: At its sole discretion, the Owner may direct modifications to its program or
the design dcuments at any timét regular intervals during their developmehg

Construction Managewill update its Construction Cost estimate based on the design,
systems, materials and equipment described in the evolving desggDonstruction

Managemill promptly notify the Owner in writing any time ti@onstruction Manager
determineshat the design is likely to adversely affect Construction @astheduleThe
Construction Managevill develop andecommend cost savings and sequencing necessary to
offse such impacts, while contributing to meetldgneis expressed visioprogram,

budget, quality, schedule and overall Project gbdlsenever directed, the Construction
Manager shall submit to the Owner an updated Construction Cost estimate.

(Section3.24.5): Prior to release of the first bid package for trade contractor pricing, the
Construction Manager shall submit to the Owner a bid package estimate that itemizes all bid
packages to be bid and awarded and which includes the Construction Naesiy@te of

the cost of each bid packadfgpermitted by the Owner, the bid package estimate shall include
line items for work selperformed by the Construction Managéonstruction Manager

general conditions, Construction Manager overhead and profit atidgemties for

Construction Manager, Owner and design shall be identified in sejpagatems.The total

of the bid package estimate shall equal the Construction Cost on the Construction dglanager
most recent estimate.

Basis of Guaranteed Maximum Rrigo be Sectior8.3.2.9: COAA recommends addirthe
following new paragraph 3.3.2.8The GMP proposal shall include a list of all bid packages and
purchase orders the Construction Manager anticipates awarbiragidition, Article 1 of the

form Amendmat 1 to ConsensusDOCH®O0 should be amended to &ilekhibit H: List of Bid
Packages and Purchase Orders to be Awarded by the Construction Manager

Tests and InspectiorfSection3.4.14.3: COAA recommendsapladng the existing paragraph
with the following: filf the procedures described in Clauses 3.4.14.1 and 3.4.14.2 indicate that
portions of the Work fail to comply with the Contract Documents, the Construction Manager
shall be responsible for the costs of correction, retesting aindpection.

Correcton of Work Within One YeafSection3.7.2: The second sentence specifically notes that
the correction period is not extended for work corrected during the correction [Saidc

piece of equipment fails and is replaced in the 11th month after sudistanipletion, the new
piece of equipment effectively has only-anbnth warranty. Corrective work performed during
the correction period ought to-s¢art the one/ear warranty.
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COAA recommends strikinthe second sentence in Paragraph 3.7.2 anccieglawith the
following:

AUpon completion of any corrected Work pursuant to this Article, theyeaecorrection period
shall be renewed and recommentee Construction Manag&robligations under this Article
shall cover any repairs and replacemerdry part of the Work or other property caused by the
Defective Worko

ConsensusDOCS 500 assumes that no hazardous materials are being remediated by the
Construction Manager as part of its scope of wiirthat is true, COAA findsthe language
acceptablas draftedIf the Construction Manager is required to remove known hazardous
materials (asbestos, PCBs, lead paint, etc.) as part of its &0p& recommends modifying
paragraph 3.14&s follows:

Hazardous MaterialSection3.11.7: Modify the secondentence to readiUnless otherwise
required by the contract documents, ot he Con

(Sections3.11.2 through 3.11)6Whenever it occurs, replace the tdiiazardous Material
with the termfunforeseen Hazardous Matdd

Concealed or Unknown Worksite Conditigi@ection3.13: Delete the current paragraph and in
its place insert the following:

ACONCEALED OR UNKNOWN WORKSITE CONDITIONS If the conditions at the Worksite
are (a) subsurface or other physical conditionElwhre materially different from those

indicated in the Contract Documents, or (b) unusual or unknown physical conditions which are
materially different from conditions ordinarily encountered and generally recognized as inherent
in Work provided for in te Contract Documents, the Construction Manager shall give
immediate written notice of the condition to the Owner and the Architect/Enguyeen. receipt

of the Construction Manag®rwritten notice, the Owner will investigate the conditidhthe
Ownerdetermines that a concealed or unknown site condition exists, the Owner will issue an
Interim Directed Change providing the Construction Manager direction on how to prticbed.
Owner determines that a concealed or unknown site condition does nathexiSpnstruction
Manager shall continue with the Work as shown in the Contract docurAegtshange in the

GMP, estimated Cost of the Work, Construction Man&geee, Date of Substantial Completion
or Date of Final Completion and, if appropriate, thenpensation for Preconstruction Services

as a result of the unknown condition shall be determined as provided in Article 9. The
Construction Manager shall provide the Owner with written notice of any claim as a result of
unknown conditions within the timeegod set forth in Paragraph 34.

Confidentiality(Section3.15: COAA recommends addingp the beginning of this paragraph,
the following customary language regarding compelled disclosure:
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fiUnless compelled by law, a governmental agency or authantgrder of a court of competent
jurisdiction, or a validly issued subpoena, the Construction Masabea | | t r eat as c€cor

Strike the last sentence of Paragraph 3.15 and add instead:

filn the event of a legal compulsion or other order seekirgjodigre of any nopublic Project
information, the Construction Manager or the Owner shall promptly notify the other party to
permit that part§s timely legal objection, if necessay.

Binding of Subcontractors and Material Suppligsction5.3). COAA recommends addingt
the end of paragraph58i ncl udi ng but not | imited to recor
in section 3.4.5.0

Contingent Assignment of Subcontra(®ection5.5.1.2) COAA recommends addintp the
end of this paragrapkhe wordstias of the effective date of such assignntent.

Delays and Extensions of Tinf8ection6.3.1): COAA recommends that thize conformed to
read like the 6.3.1 of the 200.

Notice of Delay ClaimgSection6.4): From the first sentenc€OAA recommends strikig fior
an equitable adjustment in Contract Pice.

Limited Mutual Waiver of Consequential Damag8egction6.7): The ConsensusDOCS mutual
waiver of consequential damages provision represents a positive departure from similar
provisions found in other comict forms commonly used in the indust@onsequential damages

are one of the most important subjects for an owner to be familiar with in the construction
context.COAA highly recommends that every owner seek the advice of competent local
construction cousel prior to executing this contract containing waivers of consequential
damagesOwners should assess the consequential damages risks associated with each project.
Potential outcomes of the assessment could include but are not limited to a decishmnriblas t

are small and consequential damages can be waived, that the risks can be captured through
liquidated damages or that the risks are such that the Owner is not willing to waive consequentia
damages.

Adjustment in the Construction ManageFegSedion 7.4.3: COAA recommends strikinthe
last subparagraph of 7.4.

Cost ItemgSection8.2.8: In the last sentenc€OAA recommendsepladng the wordovalued
with the termdair rental valued
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(Section8.2.19: COAA recommendsaplaeng the currentanguage with the following:
fiLosses, expenses or damages, to the extent not compensated, provided that such losses,
expenses or damages did not arise from the fault of the Construction Manager.

Claims for Additional Cost or Timéection9.4): COAA recommends dding the following to
the end of the paragraphit hereafter, the Construction Manager shall submit written
documentation of its claim including appropriate supporting documentation, within toveaty

(21) Days after giving notice, unless the Rartinutually agree upon a longer period of tifirtee
Owner shall issue a final decision, in writing, no later than fourteen (14) Days after receipt of the
Construction Managés claim.Any change in the Contract Price or the Contract Time resulting
from sud claim shall be authorized by Change Oraer.

(To be Sectio®.5): COAA recommendsaxing the following new paragrapliwith respect to

any claim asserted by a subcontractor for additional time or cost, the Construction Manager shall
first fully review ard certify the validity of the claim and the Construction Manégkability to

the subcontractor under existing contractual agreements before presentation to thé Owner.

Dispute Mitigation and Resolutigirticle 13): The wordfimitigationois a term of arrelating to
damages due to breach of contract and is not appropriate in this context and may cause confusid
and further litigation rather tmahelping avoid itCOAA recommends striking the word

fiMitigationd and reformulating the paragraph into bimgland nonbinding procedures.
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Comments and Recommendations regarding ConsensusDOGS)

Standard Agreement Between and Owner and Construction Manager

Materials Brought to th@&/orksite(Section 3.9.6)Subsectior8.9.6.3 should be modified as
follows:

fiTo the extent not caused by the negligent acts or omissions of the Qwagents,
officers, directors and employedise Construction Manager shall indemnify and hold harmless
the Ownerits agents, officers, directors and employees and against clais, damages,
losses, costs and expengesluding but not limited to reasonable attorneys' fees, costs and
expenses incurred in connection with any dispute resolution arising out of or relating to the
delivery, handling, application, storage, removal disgposal of all materials and substances
brought to the Worksite bihe Construction Manager atcordance with the Contract
Documentsy

Construction Managg(@ectos 10R) ligdulisection 10.5.2.3, strikentlaet e
reference t.obad Panmdigs alpht iltut e AParagraph 10

Interpretation of Contract Documer{tection 13.2): In subsectidrB.2.5 thereference to
Al502h®ul d réad A13. 2.2

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations
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Comments and Recommenations regarding ConsensusDOCS 703
Purchase Agreemefdr Noncommality Goods

Materials and Equipmeiffrticle 2): Include plan and specification references with specific
sections, and incidental services, as applicable.

Price(Article 3): Sales and use taxes have been separated from the overall Agreement price so a
to reduce bonding costs, which are based on the overall Agreement price.

Exhibits and Documen{@rticle4): i Buyer s shoul d be aware that

Sell erdés form of standard terms and crmoagdi t i
be deemed O6assentd in some jurisdict ingthes . B
effect of attachmentdfhe Sel |l er 6s terms and conditions.

and conditions be set out in an attachment to the PurCdse by listing agreed Clarifications
and Exceptions. 0

Shipping(Article 11). If shipping instruction change they may cause a change pursuant to the
Changes article.

Termination for Conveniend@rticle 15): The reference to cost plus percentage f@rbead
includes engineering goods that havenoét bee
A routine product that can be restocked or potentially recover some of the value would led to a
lower charge under this provision.

Warranty(Article 16) This includes including any implied warranty of merchantability or fithess
for a particular purpose.

Payment and Lien@rticle 17). Recommend that Owner and Buyer attach an acceptable lien
waiver form to this Agreement.

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations

www.ConsensusDOCS.org




* 1. Consensus

Indemnity(Article 20): This provision does not address if the product is used for purposes that
are not originally intended. Misuse of a product would potentially be determined in litigation
and is project specific.

Compliance with LawgArticle 23): Add in Notes section, Indited in Article 1.

Governing Law (Article 26)tUsers may wish to modify this section depending upon the local
jurisdiction of the project. Jurisdictions with unique state laws may cause the parties to
scrutinize and negot i autdgoveshtheprbject ur i sdi cti on®os

Binding Dispute Resolution €stion 27.4: Users may wish to modify this section depending
upon the local jurisdiction of the project. Jurisdictions with unique state laws may cause the
parties to scrutinize and negotiate whighsdictional laws should govern this contract.

Section 275: Users may wish to provide for a definition of prevailing party. The force and effect
of such definition may vary based on state law. One possible example is as follows:

If a party claiminga right to payment of an amount in dispute is awarded all or substantially all
of such disputed amount, then such claiming party shall be the prevailing party. If a party
defending against such claim is found to be not liable to pay all or substaatiafiyhe

disputed amounts claimed by the claiming party, then the party so defending against such claim
shall be the prevailing party. If both parties prevail with respect to different claims by each of
them, then the party who is prevailing with reggedhe substantially greater monetary sum

shall be deemed the prevailing party; otherwise, if both parties prevail with respect to monetary
sums on different claims, neither of which sums is substantially greater than the other, the
tribunal having juridiction over the controversy, claims or action shall in rendering the award
determine in its discretion whether either party should be entitled to recover any portion of its
attorney fees.

Venue (gction 27.6. Users may wish to modify this section depiegdupon the local
jurisdiction of the project. Jurisdictions with unique state laws may cause the parties to
scrutinize and negotiate which jurisdictional laws should govern this contract.

Limitation of Liability (Article 29). This is a critical progion that User should select carefully.
Endorsing organizations hateprovide additional comments on this point.
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Comments from AGC for ConsensusDOCS 703:

Limitation of Liability (Article 29) AGC members indicated that the standard option would be

to check the box that does not limit liability, unless the Constructor has the appropriate upstrea
provision in its prime agreement with the owner. The Constructor is likely to be responsible for
direct damages that flow from damages, and thereforelimhn g t he Suppl i er és
create a potential liability gap.
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Commentsfrom WWEMA for ConsensusDOCS 703:

WWEMA suggests the deletion of Aor renders [fo
Many times, he Seller will begin preliminary engineering while contract negotiations are taking

place to help the Constructor meet its timetable with the Owner. The deleted clause, if left in, is
likely to impede this cooperation.

Extent of Agreemen(Article 6): WWEMA users may want to take care to separate the cost of
incidental services for tax consequences applicable to the project.

Force Majeure (Article 10)0WWEMA users should consider addincg
fextension of ti meo bisteramedye t hi s may be an p

Inspection(Article 13): WWE MA: Add at the beginning of th
for final payment.

N

Multiparty Proceedings éxtion27.7):1t is often not possible to have all vendors agraéit

provision during the bidmpcess. Owners and Buyers may wish to waive or modify this section

in order to increase competition and receive the most favorable prices. WWWEMA suggests that
this section be modified so that the sentence bedd®iier and Buyer will make best efforts to
ensure thato.

Limitation of Liability (Article 29). Suggests that users check the second box limiting
contractual l'iability and add the foll owing
liability exceed . The parties should negotiate@propriate contractual liability limit. The
contract price as well ggoject circumstances shoyddovide some instructive parameters to
negotiate a fair amount.
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Comments and Recommenations regarding ConsensusDOCS 710
Application for Payment

Comments from the National Ground Water Association (NGWA) for ConsensusDOCS
710

ltem 11 NGWA recommends the deletion of t he D

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associgions
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Comments and Recommendations regarding ConsensusDOGS0

Standard Form of Agreement Between Carttvaand Subontractor

Extent of Agreemen(section2.5) The AExtent of the Agreemen
section 2.5 has been moved to section 12.1 and added to all ConsensusDge@featg;
including short forms.

Section 2.5.1.Exhibit E: This exhilit should state specific responsibilities of the Subcontractor,
and Constructor.

Emergenciegsection 3.17)Formerly section 7.8.

Assignment of Subcontract ®k (formerly section 3.17Avas moved to the Misc. section in 12.2

Layout Responsibilities and Lels (section 3.21)Warrarties was moved to section 3.13.

Claims Relating to the Construct@ection 5.3.4)This clarifying sentence was in the original
450 subcontract anslas added to appear in the 750.

Subcontract Amount, (€Article 6): If appropride, the following ncentives clause is suggested.

To extent awarded in the prime agreement and Constructor has received such payment from the
Owner, Subcontractor shall receive an incentive award based upon early completion; provide
Subcontractor adequatetice gior to Substantial Completion.

Time of Paymensection 8.2.5)fi What constitutes reasonabl e
varies from state to state based upon state statutessardcd aw. 0

Section 8.2.7.2nsurance coverage implies that #é a positive indication that there is an
acceptance of liability for the loss.

Notification of Cancelation Insurance (ACORD Form Change)

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American/&sociation and a Committee of Publishers and
Associations
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ConsensusDOCS®commends, as of September 2Qk#,following revision regarding
notification of insurance cancelan:

Section 10.2.1Inthe¢'d i ne, after the fAand broad from pit o,
Constructor shall maintain completed operations liability insurance for one year after Substantial |
Completion, or as required by the Contract Documents, whiclhel@nger.

10. 2.4 Delete section 10.2.4 in its entiret
required under subsection 10.2.1 shall contain a provision that the coverage afforded under the
policies shall not be cancelled or allowed to expinél at least thirty (30) Days' prior written

notice has been given to the Constructor. The Constructor shall maintain completed operations
liability insurance for one year after acceptance of the Work, Substantial Completion of the
Project, or to the tne required by the Contract Documents, whichever is longer. Before
commencing the Work, the Constructor shall furnish the Constructor with certificates evidencing
the required coverage. 0

And Substitute the Following:

A10. 2.4 To t he eadabletmthe Sobocantraetar from &d curngnt iasurance
company, insurance policies required under subsection 10.2.1 shall contain a provision that the
insurance company or its designee must give the Constructor written notice transmitted in paper
or electonic format: (a) 30 Days before coverage is nonrenewed by the insurance company and
(b) within 10 Business Days after cancelation of coverage by the insurance company. Prior to
commencing the Work and upon renewal or replacement of the insurance pibieies,
Subcontractor shall furnish the Constructor with certificates of insurance until one year after
Substantial Completion or longer if required by the Contract Documents. In addition, if any
insurance policy required under subsection 10.2.1 is notitarbediately replaced without

lapse in coverage when it expires, exhausts its limits, or is to be cancelled, the Subcontractor
shall give Constructor prompt written notice upon actual or constructive knowledge of such
condition. o

ConsensusDOCS Guidebook ExXpnation of Notice of Cancelation Language

Generally, construction contracts require that insurance policies include at least 30 days

advanced written notice to the owner (or an upstream contractual party) if an insurance policy is
canceled or allowed topire. This has generally been satisfied through certificates of insurance

as evidence of compliance. The Association of Cooperative Operations Research and
Development (ACORD), the licensing company for insurance forms, has amended their

certificate reqirements (e.g. ACORD 25). Consequently, contractors and subcontractors may no
longer be able to received certificates of insurance language that proclaims that the insurance
company or insurance broker, should any policies be canceled before the exgatgitrereof,
Afendeavor to mail 30 days written notice tolt
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requirements that 30 days advanced notice be included in insurance policies may not be
commercially available and altering ACORD forms to purpoddso may run afoul of state

law. Consequently, current contract language addressing notice of cancelation for insurance
policies no |l onger refl ectetpldtee reali ty in tod

Consequently, a working group of experts drafted languagch reflects reality, while giving

the Owner sufficient notice. The language provides an owner timelygharg notification of
cancelation by the insurance company as well as creates an obligation on a party to give notice
cancelation to the owner other upstream party. Lastly, the drafted solution looks to limit costs
as well time efficiency issues by allowing for electronic notification by the insurance company or
the insurance broker as a designee depending who is in the best positionsiedhave

information and can give appropriate notice. In addition, reference to prompt notice is expected
to be soon as practical, but in no case longer than 5 days from first learning of cancelation or
nonrenewal of an insurance policy without replacement.

The ConsensusDOCS proposed contractual solution differentiates between nonrenewal,
cancellation, and other changes like lapses in coverage. In the case of active nonrenewal by the
insurance company, the company or designee is in the position to provideedivatice. In the

case of cancellation, it is not possible for the insurance company to provide advanced notice so
notice would be provided very shortly after cancellation occurs. The most common example is
late payment of premium. In this case, the pany may cancel if payment is not received,
however, if payment is received cancellation would be rescinded and any advanced notices
would also have to be rescinded causing unwarranted confusion and inefficiencies. In other
cases such as a lapse in cogeranly the design builder may be aware of the lapse and

therefore only the design bdérs could provide that notice.

The ACORD form change impacts all standard contract documents, including the
ConsensusDOCS 200 and the AIA A201®, and most manuscdptedruction contracts that
contractually require insurance policies provide al@) advanced notice of cancelation. The
ConsensusDOCS notice of cancelation solution references where such language should be
inserted into ConsensusDOCS contracts (ConsBx3G$s 200, section 10.2.4). However, the
ConsensusDOCS proposed solution is equally applicable to other contracts that are@iew out

date due to the ACORD change. The ConsensusDOCS Guidebook is being updated to respondiio
todayods changi retplace io atsnely fashidniara was oheemedd too pressing to

wait until the next revision cycle.
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Comments from AGC for ConsensusDOCS 750:

(Additional comment®nthis document can be found on AG®&ebsite at
www.agc.org/contrac)s

The Consensus Document 750, Standard Form of Agreement Between Contractor and
Sulrontractor introduces several changes from the previous and now defunct AGC 650. Those
changes are outlined below:

Avoidance of ConflictsA newSecton2.2.1 is added discussing the avoidance of conflicts of
interest between Contractor and Saittractorand adds a warranty that neittitartyhas paid or
received any contingent fees or gratuities to or from the other Party, which flows down to their
agents, officers and employees.

Electronic CommunicationSection 2.3.1 sets out a written protocol for the exchange, storage
and retrieval of electronic documents (which can be used in conjunction with new Consensus
Document 200.2, the Electronic Communicas Addendum.The Contractor will want to craft

a protocol with the Owner tailored to anticipated Project communications and then make sure
Sulrontractos follow the same protocol during performance of the Prdjethe event that
litigation results ad ediscovery becomes an issue, preservation of electronic information by all
Partiesconsistent with their agreaghon protocol can help limit the Contra@m®liability.

Standard of CaréSection 3.2 This sectiorowers the standard of care for the Suttractorin
performing its responsibilities under the Agreement ffimest skill and judgmeato fdiligent
efforts0 This can be modified if a higher standard is established in the Agreement between
Owner and General Contractor.

Correction of DefectéSection 3.1%: This sectioradds language that now explicitly sets forth a
remedy for the Contractor, but it first requires 48 hour notice during which tree/@tdrctorhas
the opportunity to cure defects or deficiencies in thec&uiibactofs Work that demages the
Contractoés Work or Owneis property.

Owner Furnished InformatiofSection 4.% This sectiomow provides that, to the extent the
Owner provides a warranty regarding Owfignished information, the Sabntractormay
prosecute a claim in Contt@ré name for the use and benefit of Sutiractorregarding breach
of that warrantyThe Suloontractormay ask to see information identified in the Agreement
between Owner and Contractor that is included within the information the Owner warrants.

Time and Cost AdjustmentéSection 5.2 This sectiomow explicitly allows for an increase in
the Subcontract Time and Subcontract Cost if Contrécstmhedule changes impact the
Sulrontractots schedule and cosiBhe Contractor will want to make sure to i afino
damage for delayprovision instead of thisection in instances where the Agreement Between
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Owner and Contractor does not allow the Contractor to recover additional costs as a result of
delay.

Liguidated DamageSection 5.5 This sectioraddsa new provision regarding delay liquidated
damages and provides an explicit flowwn provision related to a mutual waiver of
consequential damages in the Agreement between Owner and ConNateathat any damages
for which the Contractor is liable uedthat Agreement are not consequential damages for the
purposes of the waiver of consequential damages in the Subcontract Agreement.

PayWhenPaid(Section 8.2.5 This sectiorcontains a contingent payment provision to the
Sulrontractorsuch that paymens due from the Contractor to the $obtractomwithin 7 days

of Ownels paymentto Contractof.hi s i s gener al WheniPafi eior @ d o tv
and mirrors the common law of most states in that it provides for payment to theractor

within a reasonable time if, through no fault of the Guitractor the Owner fails to timely pay

the Contractol f t hi s secti on -lfi-Bainbdipgricewi ¢ioorb,e enf
by state. Further guidance is available on the AGC weibsitere is an interest in modifying

the provi si-lbmaitdo beo rat ridPaty provi si on.

Payment Application Notificatio{Section 8.2.%. This sectiomow provides for a-fay period

for Contractor to provide written notice to Sobtractorof any digpproval or nullification of all
or part of Subontractofs payment applicatiof.his provision did not previously appear in AGC
subcontracts.

Indemnification(Section 9.} This sectiorhas new language providing Swintractor

indemnification to Contractp Architect/Engineer and Owner for all claims for bodily injury and
property damage, other than to the work itself, which mirrors standard commercial general
liability insurance coverage languagéis section also allows for the Suimtractorto be

reimbursed for the percentage of liability in the claim attributable to the negligent acts or
omissions of the Owner, Contractor and Architect/Engirf@ech reimbursement was not

previously included in the previous and defunct AGC 650 or 655 SubconiraetSontractor

will want to carefully review insurance obligations in the Agreement Between Owner and
Contractor to make sure any special obligations imposed on the Contractor are similarly imposec
on the Subontractorso there is no gap in insurance coverfagehese types of losses.

Additional InsuredSeveral new sections (9.2:912.11.1) providéicheck the bo&options

creating the Sutmntractofs duty to provide additional liability coverage, the listing of the
Contractor as an additional insured on &uttractofs CGL policy (which was not addressed at

all in the AGC 650) and whether the $ahtractorhas a duty to provide Ownéand
Contractorsé Protect i (Sebpdragmadhill.5i22)yOCR coveragea n c €
is selected, a Contractor gndesire additional insured protection for completed operations in
addition to OCP coverag&his can be accompliskby strikingfioperationsin this section and

then checking both boxeNote any additional cost incurred by the $ahtractorfor purchasg
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such coverage shall be paid by the Contract, which should be reimbursable by the Owner if a
consistent option is chosen in the ConsensusDOCS 200 dvaméract Agreement.

Time and Price Adjustmen(Section 10.B This sectiomow explicitly providedor =
Sulrontractorto receive an adjustment to its Time and Price via Change Order to the extent the |
Agreement Between Owner and Contractor permits the Contractor to receive such adjustments.
Thus, the Sutpntractormay seek to review the Own€ontractor Ayreement when negotiating

the Subcontract to confirm when cost and schedule adjustments are peirhitted.

ConsensusDOCS provision is consistent with ConsensusDOCS 200.

Contractor TerminatiofSection 10.% In this sectionthe Suloontractoralso receivesome new
protection in the case of the Contractor being terminated by Owner for cause, through no fault of
the Sulgontractor Previously, the AGC 650 applied to any Owner termination regardless of
whether it was for cause or convenieridew, the Subontractoris entitled to recover from the
Contractor reasonable costs arising from the termination of the Subcontract, inolelingad

and profit on Work not performe@he new ConsensusDOCS provision is consistent with
ConsensusDOCS 200.

Dispute Resolutin (Section 11.5): The Dispute Resolution provisions in Section 11.5 have
undergone several modifications, most notably now explicitly imposing a duty of direct
discussions and good faith negotiations orRadiesregarding a disputén the event that gl

faith discussions do not resolve the conflict, then mediatiorifainding dispute resolutian

follow. Again, a fill-in-the-box option is provided, allowing for either arbitration or litigation.
Notably, Section 11.6 has now been modified to placea$gonsibility for binding dispute
resolution on the noeprevailingParty, but attorneygfees are no longer explicitly called out as a
recovery costsarties in states where common law imposes a duty to explicitly list the recovery
of attorneyéfees in acontract should be on guard when negotiating this section and should
modify it accordingly to provide for the recovery of attorriges, if desired.
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Commentsfrom ASA for ConsensusDOCS 750:
(Additional comment®n ConsensusDOCE&an be found 0AS A avebsite atvww.asa.org

Scope of Worl{Article 2): The scope of workhouldbe limited to all work actually indicated in
the plans and specifications which was the subject ddubeontractob s b i d .

Sulrontractots ResponsibilitiegArticle 3):Any  fA-d b wawo t er ms, i .e., t
obligations on &ubcontractorby reference to the contractual obligations ofGoatractorto the
Owner, shoulda | s o -ufipf, | 60 ws dSubtoitractoralsothas rights agast theContractorby
reference to the rights that t@®ntractothas against th@wner. The Subcontractorshouldalso

be entitled to copies of any documents incorporated by reference before sigrivggabment

A Subcontractormay be required to conduatsite visit, make observations, and report
discovered discrepancies, itouldnot have an affirmative duty to discover problems in the
site conditions or design that a person inSbbcontractodb s t r ade woul d not
reasonable, visual insption.Sulrontractos shouldbe entitled to rely on the accuracy and
completeness of the plans and specifications, and on the accuracy of reports of conditions
furnished by th&ontractor

Where termination is not due to tBabcontractod s d e f dhe Julicgntrattdrseauldbe

entitled to its contract damages, i.e., profit and overhead on uncompleted work, plus all expense
related to termination (such as termination of subcontracts and attorneys fees), plus payment for
work completed and expenses f@bor and materials to the date of termination.

A Subcontractob s warranty should provide that work
workmanlike manner, bighouldexclude defects inherent in the design or specified materials,
ordinary wear and teamproper maintenance, abuse, modifications, and implied warrafties.
Subcontractob s  w a shoullhrave ya time limit which should run from either substantial
completion or issuance of a certificate of occupancy t@tleer, whichever is earlieiA
Subcontractob s  w a shoullreserye the right of th®ubcontractorto notice and an

opportunity to cure any claimed breach of the warranty, by providing for waiver of any warranty
claims where th&ubcontractoris not provided an opportunity to cure.

Subcortractorsshould not ordinarily accept responsibility for desidfhen design services are
requested, the delegatishouldbe specific anghouldinclude all design and performance

criteria. Subcontractorshould be responsible for promptly reporting defebey actually

di scover, but cannot be responsible for ot hpe
recognized, or for design requirements that violate code standards.
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A Subcontractoshouldbe afforded a reasonable time for performannd saouldbe entitled to
equitable adjustments for schedule changes, acceleration and defayscontractocannot be
responsible for schedule changes it has not reviewed and agreed to in writing.

Any closeout procedures and documestiisuldbe specifiedn the contract documents.

A Subcontractoshould not be responsible for safety barriers unless specifically agQr8etA
penalties are partly based on past violations and are intended as punishnséoiitarbt be
shifted to othePartiesto a construton subcontract.

Hold-harmless termshouldbe limited to bodily injury and property damage (other than the

work itself). Such termshouldalso be limited to provide indemnity only to the extent of the

Su b c on tnedigence andwuldprovideformy ment of attorneyds fle
i ncluding a MWealy)oldharmlésd ermeflovdin livth directions and provide

mutual obligations to indemnify the othReartyto the subcontract against the consequences of

the indemnitmme.6s own negl i ge

Expenses claimed as backcharges should not be incurred before notice, and reasonable
opportunity to cure, are provided t@abcontractarBackchargeshouldbe billed within a
reasonable time and not saved until the end of a project.

Paymentshouldbe passed through from tl@vnernot more than seven days after the

Contractoris paid, or within a reasonable time after @@ntractowould have been paid absent
circumstances that are not the fault of udcontractarPast due payments should beagrest

at a reasonable rate, so long as payment delay is not the faulSafttbentractaorA
Subcontractoshould reserve an express right to stop work forpeyment whenever nen
payment is not the subdés f aul tcure, imgudingcastea s o n
shutdown, delay and stattp. A Subcontractoshouldbe entitled to payment for suitably stored
materials. A genera&ontractorshouldhold payments for the benefit Stibcontractors

Retainageshouldbe limited to the amount reteed by theOwner, with any reductions or early
release of retainage passed through immediatebybaontractorsThe Contractorshoulduse

best efforts to obtain release of retainage fronwaeras soon as permitted under the general
conditions.

Contact or 6 s R e(Arficke 4)sAiSbbicdntrattast®ddhave access to complete
project financing information, including change orders, in order to evaluate its risk of
nonpaymentDisclosures that demonstrate adequate project financing are a ngcesshtion
to a commencement or continuation @a b ¢ o n t perfocnancea. 6 s

Progress Schedu{@rticle 5): See ASA comments under Article 3 pertaining to a
S u b c o n treasooable timé& for performance.
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Deadlines for claims should be based on adtnaledge of facts giving rise to a claim (rather
than constructive knowledge) and should permit a reasonable time for claims; time extensions
should be required for all causes reasonably beyonfl théd ¢ o n t cordra; pprece 0 s
adjustments should incledhe entire cost of delays not causedhipcontracto(including
overhead) and should include a reasonable amount of overhead and profit for extra work.

S u b ¢ o n ttimaand pice @djustmentbouldnot be tied to amounts received by the
Contractorfrom theOwner. A Subcontractoshould have a right to payment for any extra work
that is performed at th@ontractod s di r e ct i o n Subgontractocodfiens vetbal a t
instructions in writing before starting work.

Onesided terms that denySbcontractorany right to collect damages for delay, often called

i nradamageor-d el ay 06 c¢ | a u s e sMutuadwawerswohcansegjuemial damages,
such as extended home office overhead, are beneficial and encodvd&@uractormay

reserve the ght to assess@ubcontractofor a share of liquidated damages actually paid to the
Owner, but only to the extent such share is proportionate to the fault Sthentractoin
causing a delay.

Changes in the Subcontract Wd@Acticle 7): See ASA commds under Article 5 pertaining to
deadlines for claims being based on actual knowledge.

See ASA comments under Article 3 pertaining to the requirement Sw#t@ntractoconduct a
site visit.

PaymeniArticle 8): See ASA comments under Article 3 pertagio hold harmless terms,
retainageand paymenpassed through from ti@wnerand closeout procedures:

The prevailingPartyin any dispute arising out of a construction subcontract should be entitled to
attor neys 0 Térmseonly requirthg payest bf sContractod6 s att or ney s o
eventof &S u b ¢ o n t default areandided andhouldbe avoidedTerms that permit fees

only for designated dispute resolution procedures may exclude other lawful collection
procedures and should alsodmided.

Subcontracts should requi@ontractos to provide copies of any payment bond to
Subcontractorsn request, and should expressly exempt steps to preserve lien rights from any
dispute resolution requirements.

Language requiring orfeéartyto sign wavers in whatever form is considered suitable by the
otherPartyis generally unacceptable. Any waiver fostmouldbe specified before the contract is
signed,shouldbe conditional on payment (except for payments already receshem)ldnot

apply to fund still held as retainage, astdouldnot apply to claims unrelated to the payment
security rights of th€ontractor
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Indemnity, Insurance and Waiver of Subrogafiarticle 9): See ASA comments under Article 3
pertaining to hold harmless terms.

Any requrements to name additional insureds on any oftlieb ¢ o n t linbdity insoiran@es
policies, and any waivers of subrogation for claims covered b tinéo ¢ o n tlinbdityt or 6 s
insurance policies (particularly workers compensation), are unaccefRalerements to

provide special notices of policy cancellation or policy-nemewal often cause great difficulties
and friction although they have never been shown to provide any benefits to anyone, and are al
unacceptableRequirements for continuation obverage beyond the policy period, in the
absence of a binding commitment from an insurer to provide that coverage, are also
unacceptable. Separate liability insurance to coveOtlieerand theContractorfor liability
arising from i ofehe projeat] such aswrerns and Contractors Protective
Liability | nGG&Q00aMmay be(rafudréimadieu of any requirements to name
additional insureds or to waive subrogation onShe b ¢ o n t linbdity insairan@espolicies.

The Owneror Contractorshould be responsible to purchaserigk property insurance including
coverage for & u b ¢ o n t imtemestinanstadilesd work and in materials delivered, suitably
stored or in transitCoverage gaps required to be filled b$w@bcontractoshould be reimbursed.

Contractords Std gmt r Raspoddibilitids and fimrermination of Agreement
(Article 10): See ASA comments under Article 8 pertaining to prevaiagiesn disputes.

See ASA comments under Article 3 pertainindgpéekcharges and when termination is not due
totheSubcontfaubhct or 6s

The Subcontractoshould be entitled to claim time and price adjustments for any suspension of
work which is not the fault of th8ubcontractorThe Subcontractoshould be able tetminate

the contract for unreasonably long suspensions measured in the aggregate, and not by
consecutivedayS.er ms restricting recovery where wo
duetoS u b ¢ o n t faul roerety restage common law requirementdausation.

Dispute ResolutiofArticle 11): Early mediation of disputes is beneficial asttbuldbe a
condition precedent to the use of any other dispute resolution procBtdordd mediation not
resolve a dispute, arbitration by an industry professismeth as an architect, engineer,
Contractoror Subcontractors always preferable to litigation before a judge or jémpitration
shouldalways be conducted subject to the terms of the written subcontract, so specific
subcontract terms can assstbcontactorsto ensure that arbitration will provide a quick and
efficient mechanism for resolving disputé®r example, subcontract terms can expressly
provide that AThe award shall be made withi
to arbitrde (demand), and the arbitrator(s) shall agree to comply with this schedule before
accepting appointment. However, this time limit may be extendédybgemenof the Partiesor
by the ar bi tr aDraftingDspute Resolutioa Clauses Bractcal Guide AAA
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12/7/2000. Or, subcontract terms may require direct participation Betties(not merely
through their representatives) for

1 selection of the arbitrator (to ensure an industry professional is selected),
1 anyAgreemenor ruling to pemit a continuance, and
1 any Agreementor ruling to permit any discovery (particularly depositions, which add
considerable time and expense) beyond the discovery of information contempl&eie by
F-7 of t h@®@nsthustibndlredustry Arbitration Rules, $taTrack Procedures fast
track cases (no claim or counterclaim exceeds $75,000Rutr R-2 2 o f t he AA
Construction Industry Arbitration RuleRegular Track Procedureés regular track cases
($75,001$500,000), oRuleL-4 o f t h @onst#uAtié dnslustry Arbitration Rules,
Procedures for Large, Complex Construction Disputes.
Subcontractoclaims should not be tied to resolution of claims byGlatractoragainst the
Owner.

See ASA comments under Article. 8 pertaining?t

Miscellaneous Provisiongrticle 12): Subcontracts should provide that the appropriate venue
for dispute resolution procedures such as litigation or arbitration is the place where the project is
located, and also that the law of the place where thegingjlocated shall govern.
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Comments from National Ground Water Association (NGWA) on ConsensusDOCS 750:

Due to the unique nature of water well contracting, the following ConsensusDOCS documents
are recommended by the National Ground Wateso8stion (NGWA www.ngwa.orjto be
used to assemble a water well contractoros
(change order form from long form 200), 205, 220, 221 (Schedulg3)A260, 261, 262, 706,

707, 710, 750, 751, 781, 782 and 795.
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Comments and Recommenations regarding ConsensusDOCS 751

Standard Short Form of Agreement between Contractor and
Subcontractor

Comments from National Ground Water Association (NGWA) on ConsensusDOCS 751:

Due to the uniqueature of water well contracting, the following ConsensusDOCS documents
are recommended by the National Ground Water Association (NGMWAv.ngwa.orgto be
used to assemble a water weltbalfeauodatibm 202t or 6 s
(change order form from long form 200), 205, 220, 221 (Schedul&s)A260, 261, 262, 706,

707, 710, 750, 751, 781, 782 and 795.

Comments from the Associated General Contractors (AGC) can be found on the AGC
website atwww.agc.org/s/contracts.

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Prinples jointly adopted by a Committee of the American Bar Association and a Committee of Publishers and
Associations
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Comments and Recommendations regarding ConsensusDO@S2

Subcontract for Use on Federal @owvment Construction Projects

Other FAR Provisions andocumentgSection12.14: One of the most important things to
include in a subcontract for federal work or federally financially assisted work is flowing down
the proper federal acquisition regulatiFAR) clauses down to the subcontract level in a
consistent manner as the Prime Contrétgersshould consider FAR Provisionsibit

included in the ConsensusDOCS contracts software as a separate document in producing the
exhibit referenced in Sectidi?.14.

This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the
publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations
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Comments and Recommendations regarding ConsensusDOG83

Standard Agreement Between Owner and Architect/Engineer

Schedule of ExhibitgArticle 11): Delete the refer n ¢ eExtibit E: Bispute Resolution Mer
This reference is being struckelto the fact that this information is already incorporated into the
document (see Atrticle 8).

: This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the

publisher, endorsers of ConsensusDOCS and contributors to this Guidebook are not engaged in rendering legal, accounting, or other
professional services. If legal advice or other professional advice is required, the services of a competent professional person should be sought.

T From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Pstdistie
Associations
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