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Introduction to the ConsensusDocs Guidebook 

 
ConsensusDocs is the product of leading construction associations, dedicated to identifying and 
utilizing best practices in the construction industry for standard construction contracts. The more 
than 40 participating associations represent Design Professionals, Owners, Constructors, 
Subcontractors, and Sureties that literally spell the DOCS in ConsensusDocs. ConsensusDocs 
contracts and forms attempt to fairly and appropriately allocate risks to the Party in the position 
to manage and control the risk. The practices articulated in the documents are forward-thinking, 
and may not always represent the status quo, but rather a better path forward to achieve project 
results. The goal of the multi-disciplined drafters was to create documents that best place the 
Parties to a construction contract in a position to complete a project on time and on budget with 
the highest possibility of avoiding claims. 
 
By starting with better standard documents that possess buy-in from all stakeholders in the 
design and construction industry, you reduce your transaction time and costs in reaching a final 
Agreement. By using fairer contracts helps eliminate unnecessary risk contingencies and 
thereby better pricing. In addition, “fill-in-the-blanks” are intended to lead to productive 
discussions about how particular risks should be allocated on specific projects before a contract 
is finalized.  
 
This Guidebook you will find comments by individual associations regarding particular contract 
documents. These comments are organized by numeric sequence. Association comments are 
expressions by an association to its association membership only to highlight issues of 
particular interest.  
 
Lastly, the ConsensusDocs coalition organizations and ConsensusDocs staff are deeply 
indebted to the hard work of the many the seasoned professionals who contributed countless 
hours in the creation of the ConsensusDocs contracts as well as this Guidebook. Their 
collective experience represents hundreds of years of practical experience in the construction 
field.   
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Comments regarding ConsensusDocs 750 

Agreement Between Constructor and Subcontractor 
 
Preamble: The Commencement date of the Project is determined in the Prime 
agreement. The Agreement effective date is determined above in the preamble. 
 
Subcontract Documents (Section 2.4): Lab testing for Haz Mats reports by the Owner 
are definition in the ConsensusDocs Prime Agreement ConsensusDocs 200 at section 
3.13.4 
 
Subsection 2.6.1.1, exhibit E: Each Party’s respective responsibilities for temporary services 

should be forth in Exhibit E Temporary. Services. 
 
Subsection 3.8.1: Subcontractor shall not be required to provide design services in violation of 

any applicable law. 
 
Subcontract Amount, (c) (article 6): If appropriate, the following incentives clause is 
suggested.  
 
To extent awarded in the prime agreement and Constructor has received such payment 
from the Owner, Subcontractor shall receive an incentive award based upon early 
completion; provide Subcontractor adequate notice prior to Substantial Completion. 
 
Time of Payment (subsection 8.2.5): “What constitutes reasonable is a controversial 
subject that varies from state to state based upon state statutes and case law.” 
 
Subsection 8.2.7.2: Insurance coverage implies that there is a positive indication that 
there is an acceptance of liability for the loss. 
 
Section 8.8: This restriction applies to partial and final waivers alike. 
 

                                                           
 This publication is designed to provide information in regard to the subject matter covered. It is published with the understanding that the 

publisher, endorsers of ConsensusDocs and contributors to this Guidebook are not engaged in rendering legal, accounting, or other professional 

services. If legal advice or other professional advice is required, the services of a competent professional person should be sought. 

—From the Declaration of Principles jointly adopted by a Committee of the American Bar Association and a Committee of Publishers and 

Associations 
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Subsection 9.2.3.1: Professional liability insurance is written on a claims-made basis, 
and defense is included within the limit. It is expensive. Practice policies respond to 
claims made during the policy period, and defense costs erode the applicable limit. It is 
typically not advisable to require a firm to purchase higher practice limits to perform 
work, as doing so does not guarantee that coverage will be available should a claim 
arise out of any given project. Should higher limits be required, project-specific limits are 
dedicate to the covered project and are not eroded by claims arising out of other 
projects. 

Coverage under a professional liability policy is typically not activated until the self-
insured retention has been paid (this is inherently different from a deductible, which the 
insurer often pays “on behalf of” the Named Insured. Many policies stipulate that the 
SIR may only be paid by the first named insured, meaning that coverage is not available 
if that party is unable to make payment. Some contracts require a provision that allows 
the contracting party to satisfy the SIR in the event the First Named Insured is unable to 
do so. 
 
Subcontractor is encouraged to Subcontractor’s design professional shall pay the self-
insured retention and deductible. 
 
Subsection 9.2.7: The Subcontractor should evaluate if Builder’s Risk is in effect and 
sufficient. If it isn’t there should be a conversation amongst the Parties to get sufficient 
coverage in effect or allow a change order for the Sub to purchase.  Users may want to 
add language which states that the Subcontract may seek an equitable adjustment if the 
Builders Risk Policy is not sufficient or in effect to cover the Subcontract Work. 
 
Subsection 9.3.1: Users may consider getting riders to bonds when the Contract Price 
increases a certain amount. It may be advisable to set a certain amount in your contract 
as a threshold to require an increase in the penal sum amount.  Increasing the Penal 
Sum amount should require the surety to be involved and potentially perform an 
underwriting for the increased amount.  However, it would also be advisable to state 
what would happen if the threshold for increasing the penal sum was reached but that 
the surety did not approve an increase in the penal sum.  

Note that the Constructor is required to give a copy of a required payment bond per 
section 4.6. 
 
Subsection 13.1.5: If an order of precedence is not used, alternative language that 
users might consider, is as follows: Among all the Contract Documents, the term or 
provision that is most specific or includes the latest date shall control. Information 
identified in one Contract Document and not identified in another shall not be 
considered to be a conflict or inconsistency. If any provision of this Agreement conflicts 
with or is inconsistent with any other provision of other Contract Documents, the 
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provision of this Agreement governs, unless the other provision specifically refers to the 
provision it supersedes and replaces in this Agreement. 

AGC Comments for ConsensusDocs 750: 

(Additional comments on this document can be found on AGC’s website at members 
only page  

Avoidance of Conflicts:  A new subsection 2.2.1 is added discussing the avoidance of 
conflicts of interest between Contractor and Subcontractor and adds a warranty that 
neither Party has paid or received any contingent fees or gratuities to or from the other 
Party, which flows down to their agents, officers and employees. 

Electronic Communications:  Subsection 2.3.1 sets out a written protocol for the 
exchange, storage and retrieval of electronic documents (which can be used in 
conjunction with new Consensus Document 200.2, the Electronic Communications 
Addendum.) The Contractor will want to craft a protocol with the Owner tailored to 
anticipated Project communications and then make sure Subcontractors follow the 
same protocol during performance of the Project. In the event that litigation results and 
e-discovery becomes an issue, preservation of electronic information by all Parties 
consistent with their agreed-upon protocol can help limit the Contractor’s liability. 

Supremacy of Documents (section 3.1):  In order to eliminate potential liability gaps 
between obligations owed to the Owner and those passed to the Subcontractor which 
may have direct responsibility for such obligation, strike “this Agreement” in the last 
sentence and replace with Prime Agreement.  

Standard of Care (section 3.2):  This section lowers the standard of care for the 
Subcontractor in performing its responsibilities under the Agreement from “best skill and 
judgment” to “diligent efforts.” This can be modified if a higher standard is established in 
the Agreement between Owner and General Contractor. 

Correction of Defects (section 3.15):  This section adds language that now explicitly sets 
forth a remedy for the Contractor, but it first requires 48 hour notice during which the 
Subcontractor has the opportunity to cure defects or deficiencies in the Subcontractor’s 
Work that damages the Contractor’s Work or Owner’s property. 

Owner Furnished Information (section 4.4):  This section now provides that, to the 
extent the Owner provides a warranty regarding Owner-furnished information, the 
Subcontractor may prosecute a claim in Contractor’s name for the use and benefit of 
Subcontractor regarding breach of that warranty. The Subcontractor may ask to see 
information identified in the Agreement between Owner and Contractor that is included 
within the information the Owner warrants. 

Time and Cost Adjustments (section 5.2):  This section now explicitly allows for an 
increase in the Subcontract Time and Subcontract Cost if Contractor’s schedule 

https://www.agc.org/sites/default/files/ConsensusDocs/AGC%20only%20Guidebook%2009_09_13_1.pdf
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changes impact the Subcontractor’s schedule and costs. The Contractor will want to 
make sure to include a “no damage for delay” provision instead of this section in 
instances where the Agreement Between Owner and Contractor does not allow the 
Contractor to recover additional costs as a result of delay. 

Liquidated Damages (section 5.5):  This section adds a new provision regarding delay 
liquidated damages and provides an explicit flow-down provision related to a mutual 
waiver of consequential damages in the Agreement between Owner and Contractor. 
Note that any damages for which the Contractor is liable under that Agreement are not 
consequential damages for the purposes of the waiver of consequential damages in the 
Subcontract Agreement. 

Pay-When-Paid (subsection 8.2.5):  This section contains a contingent payment 
provision to the Subcontractor such that payment is due from the Contractor to the 
Subcontractor within 7 days of Owner’s payment to Contractor. This is generally 
referred to as a “Pay-When-Paid” provision, and mirrors the common law of most states 
in that it provides for payment to the Subcontractor within a reasonable time if, through 
no fault of the Subcontractor, the Owner fails to timely pay the Contractor. If this section 
is modified to be a “Pay-If-Paid” provision, enforceability varies by state.  Further 
guidance is available on the AGC website if there is an interest in modifying the 
provision to be a “Pay-If-Paid” contract provision. 

Payment Application Notification (subsection 8.2.7):  This section now provides for a 7-
day period for Contractor to provide written notice to Subcontractor of any disapproval 
or nullification of all or part of Subcontractor’s payment application. This provision did 
not previously appear in AGC subcontracts. 

Indemnification (section 9.1):  This section has new language providing Subcontractor 
indemnification to Contractor, Architect/Engineer and Owner for all claims for bodily 
injury and property damage, other than to the work itself, which mirrors standard 
commercial general liability insurance coverage language. This section also allows for 
the Subcontractor to be reimbursed for the percentage of liability in the claim 
attributable to the negligent acts or omissions of the Owner, Contractor and 
Architect/Engineer. Such reimbursement was not previously included in the previous 
and defunct AGC 650 or 655 Subcontracts. The Contractor will want to carefully review 
insurance obligations in the Agreement Between Owner and Contractor to make sure 
any special obligations imposed on the Contractor are similarly imposed on the 
Subcontractor so there is no gap in insurance coverage for these types of losses. 

Additional Insured:  Several new subsections (9.2.11-9.2.11.1) provide “check the box” 
options creating the Subcontractor’s duty to provide additional liability coverage, the 
listing of the Contractor as an additional insured on Subcontractor’s CGL policy (which 
was not addressed at all in the AGC 650) and whether the Subcontractor has a duty to 
provide Owners’ and  
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Contractors’ Protective Liability Insurance (“OCP”) (subsection 11.5.2.2):  If OCP 
coverage is selected, a Contractor may desire additional insured protection for 
completed operations in addition to OCP coverage. This can be accomplished by 
striking “operations” in this section and then checking both boxes. Note: any additional 
cost incurred by the Subcontractor for purchasing such coverage shall be paid by the 
Contract, which should be reimbursable by the Owner if a consistent option is chosen in 
the ConsensusDocs 200 Owner-Contract Agreement. 

Time and Price Adjustments (section 10.3):  This section now explicitly provides for 
Subcontractor to receive an adjustment to its Time and Price via Change Order to the 
extent the Agreement Between Owner and Contractor permits the Contractor to receive 
such adjustments. Thus, the Subcontractor may seek to review the Owner-Contractor 
Agreement when negotiating the Subcontract to confirm when cost and schedule 
adjustments are permitted. The ConsensusDocs provision is consistent with 
ConsensusDocs 200.  

Dispute Resolution (section 11.5):  The Dispute Resolution provisions in section 11.5 
have undergone several modifications, most notably now explicitly imposing a duty of 
direct discussions and good faith negotiations on the Parties regarding a dispute. In the 
event that good faith discussions do not resolve the conflict, then mediation and 
“binding dispute resolution” follow. Again, a fill-in-the-box option is provided, allowing for 
either arbitration or litigation.  
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ASA Comments for ConsensusDocs 750: 

(Additional comments on ConsensusDocs can be found on ASA’s website at 
www.asaonline.com.) 

Scope of Work (article 2):  The scope of work should be limited to all work actually 
indicated in the plans and specifications which was the subject of the Subcontractor’s bid. 

Subcontractor’s Responsibilities (article 3):  Any “flow-down” terms, i.e., terms which 
impose obligations on a Subcontractor by reference to the contractual obligations of the 
Contractor to the Owner, should also “flow-up,” so that the Subcontractor also has rights 
against the Contractor by reference to the rights that the Contractor has against the 
Owner. The Subcontractor should also be entitled to copies of any documents 
incorporated by reference before signing the Agreement. 

A Subcontractor may be required to conduct a site visit, make observations, and report 
discovered discrepancies, but should not have an affirmative duty to discover problems 
in the site conditions or design that a person in the Subcontractor’s trade would not 
ascertain by a reasonable, visual inspection. Subcontractors should be entitled to rely 
on the accuracy and completeness of the plans and specifications, and on the accuracy 
of reports of conditions furnished by the Contractor. 

Where termination is not due to the Subcontractor’s default, then the Subcontractor 
should be entitled to its contract damages, i.e., profit and overhead on uncompleted 
work, plus all expenses related to termination (such as termination of subcontracts and 
attorneys fees), plus payment for work completed and expenses for labor and materials 
to the date of termination. 

A Subcontractor’s warranty should provide that work is free of defects and performed in 
workmanlike manner, but should exclude defects inherent in the design or specified 
materials, ordinary wear and tear, improper maintenance, abuse, modifications, and 
implied warranties. A Subcontractor’s warranty should have a time limit which should 
run from either substantial completion or issuance of a certificate of occupancy to the 
Owner, whichever is earlier. A Subcontractor’s warranty should reserve the right of the 
Subcontractor to notice and an opportunity to cure any claimed breach of the warranty, 
by providing for waiver of any warranty claims where the Subcontractor is not provided 
an opportunity to cure. 

Subcontractors should not ordinarily accept responsibility for design. When design 
services are requested, the delegation should be specific and should include all design 
and performance criteria. Subcontractors should be responsible for promptly reporting 
defects they actually discover, but cannot be responsible for other design defects that it 
is claimed they “should have” recognized, or for design requirements that violate code 
standards. 

http://www.asaonline.com/
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Subcontractor should be afforded a reasonable time for performance, and should be 
entitled to equitable adjustments for schedule changes, acceleration and delays. A 
Subcontractor cannot be responsible for schedule changes it has not reviewed and 
agreed to in writing. 

Any closeout procedures and documents should be specified in the contract documents. 

A Subcontractor should not be responsible for safety barriers unless specifically agreed. 
OSHA penalties are partly based on past violations and are intended as punishment 
and should not be shifted to other Parties to a construction subcontract. 

Hold-harmless terms should be limited to bodily injury and property damage (other than 
the work itself). Such terms should also be limited to provide indemnity only to the 
extent of the Subcontractor’s negligence, and should provide for payment of attorney’s 
fees rather than including a duty to “defend.” Ideally, hold harmless terms flow in both 
directions and provide mutual obligations to indemnify the other Party to the subcontract 
against the consequences of the indemnitor’s own negligence. 

Expenses claimed as backcharges should not be incurred before notice, and 
reasonable opportunity to cure, are provided to a Subcontractor. Backcharges should 
be billed within a reasonable time and not saved until the end of a project. 

Payment should be passed through from the Owner not more than seven days after the 
Contractor is paid, or within a reasonable time after the Contractor would have been 
paid absent circumstances that are not the fault of the Subcontractor. Past due 
payments should bear interest at a reasonable rate, so long as payment delay is not the 
fault of the Subcontractor. A Subcontractor should reserve an express right to stop work 
for non-payment whenever non-payment is not the sub’s fault, upon reasonable notice 
and opportunity to cure, including costs of shut-down, delay and start-up. A 
Subcontractor should be entitled to payment for suitably stored materials. A general 
Contractor should hold payments for the benefit of Subcontractors. 

Retainage should be limited to the amount retained by the Owner, with any reductions 
or early release of retainage passed through immediately to Subcontractors. The 
Contractor should use best efforts to obtain release of retainage from the Owner as 
soon as permitted under the general conditions. 

Contractor’s Responsibilities (article 4): A Subcontractor should have access to 
complete project financing information, including change orders, in order to evaluate its 
risk of nonpayment. Disclosures that demonstrate adequate project financing are a 
necessary condition to a commencement or continuation of a Subcontractor’s 
performance. 

Progress Schedule (article 5): See ASA comments under article 3 pertaining to a 
Subcontractor’s reasonable time for performance. 
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Deadlines for claims should be based on actual knowledge of facts giving rise to a claim 
(rather than constructive knowledge) and should permit a reasonable time for claims; 
time extensions should be required for all causes reasonably beyond the 
Subcontractor’s control; price adjustments should include the entire cost of delays not 
caused by Subcontractor (including overhead) and should include a reasonable amount 
of overhead and profit for extra work. A Subcontractor’s time and price adjustments 
should not be tied to amounts received by the Contractor from the Owner. A 
Subcontractor should have a right to payment for any extra work that is performed at the 
Contractor’s direction, provided that the Subcontractor confirms verbal instructions in 
writing before starting work. 

One-sided terms that deny a Subcontractor any right to collect damages for delay, often 
called “no-damage-for-delay” clauses, are unacceptable. Mutual waivers of 
consequential damages, such as extended home office overhead, are beneficial and 
encouraged. A Contractor may reserve the right to assess a Subcontractor for a share 
of liquidated damages actually paid to the Owner, but only to the extent such share is 
proportionate to the fault of the Subcontractor in causing a delay. 

Changes in the Subcontract Work (article 7): See ASA comments under article 5 
pertaining to deadlines for claims being based on actual knowledge. 

See ASA comments under article 3 pertaining to the requirement that a Subcontractor 
conduct a site visit. 

Payment (article 8): See ASA comments under article 3 pertaining to hold harmless 
terms, retainage, and payment passed through from the Owner and closeout 
procedures: 

The prevailing Party in any dispute arising out of a construction subcontract should be 
entitled to attorneys’ fees and costs. Terms only requiring payment of a Contractor’s 
attorneys’ fees in the event of a Subcontractor’s default are one-sided and should be 
avoided. Terms that permit fees only for designated dispute resolution procedures may 
exclude other lawful collection procedures and should also be avoided. 

Subcontracts should require Contractors to provide copies of any payment bond to 
Subcontractors on request, and should expressly exempt steps to preserve lien rights 
from any dispute resolution requirements. 

Language requiring one Party to sign waivers in whatever form is considered suitable by 
the other Party is generally unacceptable. Any waiver form should be specified before 
the contract is signed, should be conditional on payment (except for payments already 
received), should not apply to funds still held as retainage, and should not apply to 
claims unrelated to the payment security rights of the Contractor. 
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Indemnity, Insurance and Waiver of Subrogation (article 9): See ASA comments under 
article 3 pertaining to hold harmless terms. 

Any requirements to name additional insureds on any of the Subcontractor’s liability 
insurance policies, and any waivers of subrogation for claims covered by the 
Subcontractor’s liability insurance policies (particularly workers compensation), are 
unacceptable. Requirements to provide special notices of policy cancellation or policy 
non-renewal often cause great difficulties and friction although they have never been 
shown to provide any benefits to anyone, and are also unacceptable. Requirements for 
continuation of coverage beyond the policy period, in the absence of a binding 
commitment from an insurer to provide that coverage, are also unacceptable. Separate 
liability insurance to cover the Owner and the Contractor for liability arising from 
“general supervision” of the project, such as Owners and Contractors Protective Liability 
Insurance (“OCP” - CG 00 09) may be required in lieu of any requirements to name 
additional insureds or to waive subrogation on the Subcontractor’s liability insurance 
policies. The Owner or Contractor should be responsible to purchase all-risk property 
insurance including coverage for a Subcontractor’s interest in installed work and in 
materials delivered, suitably stored or in transit. Coverage gaps required to be filled by a 
Subcontractor should be reimbursed. 

Contractor’s Right to Perform Subcontractor’s Responsibilities and Termination of 
Agreement (article 10): See ASA comments under article 8 pertaining to prevailing 
Parties in disputes. 

See ASA comments under article 3 pertaining to backcharges and when termination is 
not due to the Subcontractor’s fault. 

The Subcontractor should be entitled to claim time and price adjustments for any 
suspension of work which is not the fault of the Subcontractor. The Subcontractor 
should be able to terminate the contract for unreasonably long suspensions measured 
in the aggregate, and not by consecutive days. Terms restricting recovery where work 
“would have been” suspended anyway due to Subcontractor’s fault merely restate 
common law requirement for causation. 

Dispute Resolution (article 11): Early mediation of disputes is beneficial and should be a 
condition precedent to the use of any other dispute resolution procedure. Should 
mediation not resolve a dispute, arbitration by an industry professional such as an 
architect, engineer, Contractor or Subcontractor is always preferable to litigation before 
a judge or jury. Arbitration should always be conducted subject to the terms of the 
written subcontract, so specific subcontract terms can assist Subcontractors to ensure 
that arbitration will provide a quick and efficient mechanism for resolving disputes. For 
example, subcontract terms can expressly provide that “The award shall be made within 
nine months of the filing of the notice of intention to arbitrate (demand), and the 
arbitrator(s) shall agree to comply with this schedule before accepting appointment. 
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However, this time limit may be extended by Agreement of the Parties or by the 
arbitrator(s) if necessary.” Drafting Dispute Resolution Clauses - A Practical Guide, AAA 
12/7/2000. Or, subcontract terms may require direct participation by the Parties (not 
merely through their representatives) for 

 selection of the arbitrator (to ensure an industry professional is selected), 

 any Agreement or ruling to permit a continuance, and 

 any Agreement or ruling to permit any discovery (particularly depositions, which 
add considerable time and expense) beyond the discovery of information 
contemplated by Rule F-7 of the AAA’s Construction Industry Arbitration Rules, 
Fast Track Procedures in fast track cases (no claim or counterclaim exceeds 
$75,000), or Rule R-22 of the AAA’s Construction Industry Arbitration Rules, 
Regular Track Procedures in regular track cases ($75,001-$500,000), or Rule L-4 
of the AAA’s Construction Industry Arbitration Rules, Procedures for Large, 
Complex Construction Disputes. 

  
Subcontractor claims should not be tied to resolution of claims by the Contractor against 
the Owner. 

See ASA comments under article 8 pertaining to attorneys’ fees and costs. 

Miscellaneous Provisions (article 12): Subcontracts should provide that the appropriate 
venue for dispute resolution procedures such as litigation or arbitration is the place 
where the project is located, and also that the law of the place where the project is 
located shall govern. 
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NGWA Comments for ConsensusDocs 750: 

Due to the unique nature of water well contracting, the following ConsensusDocs 
documents are recommended by the National Ground Water Association (NGWA - 
www.ngwa.org) to be used to assemble a water well contractor’s ConsensusDocs 
contractual foundation: 202 (change order form from long form 200), 205, 220, 221 
(Schedules A – C), 260, 261, 262, 706, 707, 710, 750, 751, 781, 782 and 795. 

 

http://www.ngwa.org/

